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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D18.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

 Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-01321 
CASE NAME:  ELIZABETH MCMANUS VS. GABLES SPORTSCARS, INC., A FLORIDA CORPORATION DBA 
THE GABLES SPORTS CARS 
 *HEARING ON MOTION IN RE:  ENTRY OF DEFAULT JUDGMENT  
FILED BY: MCMANUS, ELIZABETH 
*TENTATIVE RULING:* 
 
Code of Civil Procedure section 585 authorizes the court to enter judgment for the principal amount 

demanded in the complaint, together with any interest allowed by law or in accordance with the 

contract and costs. Additionally, the court may award attorney’s fees if a schedule has been adopted 

by rule of court and (1) the contract provides for attorney’s fees or (2) the action is one in which the 

plaintiff is entitled to by statute to recover attorney’s fees.  

Based upon the amount demanded in the complaint Plaintiff is awarded $89,949 plus $9,957 for 

interest from July 2021 to March 2023. Pursuant to local rules Plaintiff is awarded $3,149 for 

attorney’s fees. 
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2. 9:00 AM CASE NUMBER:  C22-01335 
CASE NAME:  LENA PROPERTIES LLC VS. MICHAEL TOMCIK 
 HEARING IN RE:  APPLICATION TO ATTACH ORDER & ORDER FOR ISSUANCE RE: CONNIE TOMCIK  
FILED BY: LENA PROPERTIES LLC 
*TENTATIVE RULING:* 
 
The hearing is continued by the Court to April 24, 2023, at 9:00 a.m. 

 

  

    

3. 9:00 AM CASE NUMBER:  C22-01335 
CASE NAME:  LENA PROPERTIES LLC VS. MICHAEL TOMCIK 
 HEARING IN RE:  APPLICATION TO ATTACH ORDER & ORDER FOR ISSUANCE RE: MICHAEL TOMCIK 
MD, A PROFESSIONAL CORPORATION  
FILED BY: LENA PROPERTIES LLC 
*TENTATIVE RULING:* 
 
The hearing is continued by the Court to April 24, 2023, at 9:00 a.m.  

 

  

    

4. 9:00 AM CASE NUMBER:  C22-01335 
CASE NAME:  LENA PROPERTIES LLC VS. MICHAEL TOMCIK 
 HEARING IN RE:  APPLICATION TO ATTACH ORDER & ORDER FOR ISSUANCE RE: MICHAEL J. TOMCIK  
FILED BY: LENA PROPERTIES LLC 
*TENTATIVE RULING:* 
 
The hearing is continued by the Court to April 24, 2023, at 9:00 a.m. 

 

  

    

5. 9:00 AM CASE NUMBER:  C22-01357 
CASE NAME:  PARIS WEBSTER VS. K&L AUTO EXPERT INC 
 *HEARING ON MOTION IN RE:  SET ASIDE DEFAULT  
FILED BY: K&L AUTO EXPERT INC 
*TENTATIVE RULING:* 
 
The unopposed motion to set aside the default is granted. Defendant shall file the proposed answer 
no later than April 7, 2023. The Court sets a CMC on May 4, 2023, at 8:30 a.m. 

 

  

    

6. 9:00 AM CASE NUMBER:  C22-01415 
CASE NAME:  EARL BROWNE, JR. VS.  STANFORD HEALTHCARE 
 *HEARING ON MOTION IN RE:  TO TRANSFER VENUE  
FILED BY: STANFORD HEALTHCARE 
*TENTATIVE RULING:* 
 
Pursuant to Government Code section 12965(c)(3) the Court grants the unopposed motion to transfer 
venue to Santa Clara.  
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7. 9:00 AM CASE NUMBER:  C22-01559 
CASE NAME:  STEPHANIE GOVAN VS. LAUREN FERBER 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  
FILED BY: GOVAN, STEPHANIE 
*TENTATIVE RULING:* 
 
Motion to be relieved as counsel is granted.  

 

  

    

8. 9:00 AM CASE NUMBER:  C22-01906 
CASE NAME:  ROYAL BANK OF CANADA VS. ANDREA BURBANK 
 *HEARING ON MOTION IN RE:  JUDGMENT ON THE PLEADINGS  
FILED BY: BURBANK, ANDREA 
*TENTATIVE RULING:* 
 
 Defendant Andrea Burbank’s Motion for Judgment on the Pleadings on the Complaint is 
denied. The complaint state facts sufficient to constitute a cause of action for recognition of foreign 
country judgment. 
 
Background 
 In 2014, Plaintiff Royal Bank of Canada filed suit against Defendant Andrea Burbank in the 
Supreme Court of British Columbia, Canada for Defendant’s alleged failure to repay a loan.  Plaintiff 
obtained an alternative service order allowing Defendant to be served by e-mail and Facebook. 
Defendant failed to appear, and Plaintiff obtained a default judgment against Defendant.   
 
 Defendant now resides in Contra Costa County.  Plaintiff filed this civil action to recognize the 
judgment obtained in British Columbia, Canada. 
 
Motion 
 Pursuant to Code of Civil Procedure § 438, Defendant Andrea Burbank moves for judgment on 
the pleadings on Royal Bank of Canada’s complaint, on the grounds the complaint does not state facts 
sufficient to support recognition of a foreign judgment against Burbank and cannot be amended to do 
so.  Defendant argues that even if the allegations were proven, they would not establish a cause of 
action. Defendant maintains the motion should be granted without leave to amend as the factual 
deficiencies are incurable. 
 
 Plaintiff opposes the motion on the ground it has alleged sufficient facts to state a cause of 
action.  “A complaint must contain ‘[a] statement of the facts constituting the cause of action, in 
ordinary and concise language.’ (§ 425.10, subd. (a)(1).) This fact-pleading requirement obligates 
the plaintiff to allege ultimate facts that ‘as a whole apprise[] the adversary of the factual basis of the 
claim. [Citations.]’ [Citation.]” (Medical Marijuana, Inc. v. ProjectCBD.com (2020) 46 Cal.App.5th 869, 
886.)  Plaintiff argues it has alleged ultimate facts satisfying this burden. Plaintiff contends 
Defendant’s motion raises issues of fact challenging the allegations in the complaint, which are not 
properly resolved in a motion for judgment on the pleadings. 
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Meet and Confer 
 “Before filing a motion for judgment on the pleadings pursuant to this chapter, the moving 
party shall meet and confer in person or by telephone with the party who filed the pleading that is 
subject to the motion for judgment on the pleadings for the purpose of determining if an agreement 
can be reached that resolves the claims to be raised in the motion for judgment on the pleadings.” 
(Code of Civ. Pro. § 439.) 
 
  Defendant’s counsel, Fred Schwinn, did not file a meet-and confer-declaration.  In the Reply, 
defense counsel stated he did not meet and confer because the effort would have been futile. It is his 
opinion the issue of service is essential and Royal Bank’s pleading deficiencies are incurable.   
 
 CCP § 439 provides no statutory exception for a litigant who believes the meet and confer 
process would be futile.  Defense counsel invokes Code of Civil Procedure § 439(a)(4), which states, 
“[a] determination by the court that the meet and confer process was insufficient shall not be 
grounds to grant or deny the motion for judgment on the pleadings.” This provision does not aid 
Defendant, as there was no meeting and conferring at all. Defendant failed to comply with the 
statutory requirement.     
 
  The Court has the discretion to continue the motion and require the parties to meet and 
confer or it may consider the motion.  As Plaintiff has filed an Opposition and the motion is fully 
briefed, the Court will consider the motion at this time. 
 
Motion for Judgment on Pleadings Standard 
 “‘A motion for judgment on the pleadings performs the same function as a general demurrer, 
and [thus] attacks only defects disclosed on the face of the pleadings or by matters that can be 
judicially noticed. [Citations.] [Citation.]’ [Citation.]” (Pointe San Diego Residential Community, L.P. v. 
Procopio, Cory, Hargreaves & Savitch, LLP (2011) 195 Cal.App.4th 265, 274.)  The rules governing 
demurrers apply. (Cloud v. Northrop Grumman Corp. (1998) 67 CA4th 995, 999.) “The standard for 
granting a motion for judgment on the pleadings is essentially the same as that applicable to a 
general demurrer, that is, under the state of the pleadings, together with matters that may be 
judicially noticed, it appears that a party is entitled to judgment as a matter of law.” 
(Schabarum v. California Legislature (1998) 60 Cal.App.4th 1205, 1216.)   
 
 If the moving party is a defendant, the motion may be made on the ground that either of the 
following conditions exist: “(i) The court has no jurisdiction of the subject of the cause of action 
alleged in the complaint. (ii) The complaint does not state facts sufficient to constitute a cause of 
action against that defendant.” (Code Civ. Proc., § 438 (c)(1)(B).   
 
Defendant’s Ground for Judgment on the Pleadings 
 Defendant argues the complaint does not state facts sufficient to support recognition of the 
foreign judgment against her.  The Uniform Foreign-Country Money Judgments Recognition Act 
applies to a foreign-country judgment that both: “grants or denies recovery of a sum of money” and 
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“is final, conclusive, and enforceable” under the law of the foreign county where it was rendered.  
(Code of Civ. Proc., § 1715.)  “A party seeking recognition of a foreign-country judgment has the 
burden of establishing that the foreign-country judgment is entitled to recognition under this 
chapter.”  (CCP § 1715(c).) 
 
 Here, Defendant argues the complaint contains facts that suggest (1) the default judgment is 
not enforceable; (2) the Canadian court did not have jurisdiction over Burbank when it entered the 
judgment; and (3) that Defendant did not receive notice of the Canadian proceeding in sufficient time 
to defend against the civil claim.  Thus, this Court cannot recognize the foreign judgment. 
 
Enforceability of the Default Judgment 
  Defendant argues the default judgment is not enforceable because the service email address 
listed in the Reciprocal Enforcement of Judgments Act Certificate, which describes the default 
judgment, attached to the complaint as Exhibit 3, is different from the email address the Supreme 
Court of British Columbia ordered for service of notice of the civil claim.  The Reciprocal Enforcement 
of Judgments Act Certificate lists the email address as “todreamlife@gmail.com,” whereas the Order 
Made After Application lists the email address for service as “todreamalife@gmail.com.” (The 
Certificate is missing the letter “a”.)  Defendant argues that since the Certificate gives no indication 
that service at “todreamalife@gmail.com” occurred, the enforceability of the Canadian Judgment is 
questionable. 
 In the Opposition, Plaintiff argues that while Defendant contends there is a possibility that 
she was not properly served because there is a discrepancy between the email address on the 
Reciprocal Enforcement of Judgments Act Certificate and the Order permitting service by email,  
Defendant ignores the affidavit of the process server, who explicitly states that she served the correct 
email address.  (Complaint, Exhibit. 2.) Plaintiff contends the evidence shows the process server 
complied with the alternate service court order. 
 
 In the Reply, Defendant argues the allegations and exhibits attached to the complaint plainly 
show Royal Bank’s method of service does not comply with California law.  Therefore, Royal Bank 
does not meet its burden of establishing foreign judgment recognition.  Defendant argues this is an 
issue that can be resolved as a matter of law. Code of Civil Procedure § 1716(b)(2) mandates that a 
California court “shall not recognize a foreign-country judgment if [t]he foreign court did not have 
personal jurisdiction over the defendant.”  Defendant argues Royal Bank’s methods of service through 
email and Facebook do not meet legal standards of due process in California. 
 
 Defendant argues that the Opposition misrepresents the facts in response to Defendant’s 
argument that the judgment is unenforceable.  Plaintiff refers to the affidavit of the process server, 
but that affidavit was dated November 6, 2013, before the Supreme Court of British Columbia 
granted leave to serve by email and Facebook. Defendant argues the failure in Plaintiff’s documentary 
evidence is reason for California courts to suspect the Canadian judgment may not even be 
recognizable in Canadian courts. 
 
British Columbia Court’s Jurisdiction  
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 Defendant argues the complaint does not adequately allege the Supreme Court of British 
Columbia had jurisdiction over Defendant.  CCP § 1716 (b)(2) provides that a court of this state shall 
not recognize a foreign-country judgment if the foreign court did not have personal jurisdiction over 
the defendant.  Here, the complaint admits that Plaintiff suspected Burbank was living in California in 
2014.  CCP § 415.10 and 415.20 describe methods of service in California. Defendant contends the 
service by email and Facebook do not qualify as legal service of process in California. Here, Royal Bank 
did not attempt to properly serve Defendant in California, and Plaintiff presents no evidence that 
Defendant actually received notice of the claim against her. Defendant argues California should not 
recognize the judgment because the method of service of process does not comport with California’s 
notion of due process.  
 
 In the Opposition, Plaintiff argues a motion for judgment on the pleadings is not appropriate 
for this factual dispute.  Additionally, Plaintiff claims Defendant had explicitly agreed to submit to the 
jurisdiction in British Columbia in the lending agreement. “A foreign-country judgment shall not be 
refused recognition for lack of personal jurisdiction under paragraph (1) of subdivision (a) if any of the 
following apply: (3) The defendant, before the commencement of the proceeding, had agreed to 
submit to the jurisdiction of the foreign court with respect to the subject matter involved.” 
(Code Civ. Proc., § 1717 (b)(3).) Moreover, Plaintiff argues Burbank had extensive contacts with the 
forum and there is no dispute that in 2015, Defendant was legally domiciled in British Columbia. 
Although Burbank was attending Stanford University at the time the Canadian lawsuit was filed, 
Plaintiff argues it does not mean she was not domiciled in British Columbia.  At any rate, Plaintiff 
argues this is a factual dispute. 
 
 In the Reply, Defendant maintains she did not submit to the jurisdiction of British Columbia.  
Although Royal Bank asserts Defendant explicitly agreed in the lending agreement to submit to 
jurisdiction in the province where she resided, Royal Bank did not provide citation to this unknown 
document. 
 
 Also, Defendant argues that Royal Bank’s Opposition argues new evidence not alleged in the 
complaint. Plaintiff alleges Defendant had extensive contact with the forum to justify exercise of 
jurisdiction, but there are no such allegations in complaint.   
 
Defendant’s Actual Notice 
 Finally, Defendant argues the Court should not recognize the judgment because the 
complaint does not adequately allege Defendant received notice of the proceedings in sufficient time 
to defend herself.  CCP § 1716(c)(1)(A) provides. “A court of this state shall not recognize a foreign-
country judgment if any of the following apply: (A) The defendant in the proceeding in the foreign 
court did not receive notice of the proceeding in sufficient time to enable the defendant to defend.”  
Here, nothing in the complaint or attached documents evidence Defendant actually received notice of 
the proceedings.   
 
 Plaintiff points out that Defendant does not dispute she received actual notice of the 
Canadian lawsuit.  Whether she received sufficient notice is factual dispute. Plaintiff argues that it 
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sufficiently alleged in the complaint that it conducted proper service, which it maintains is all that is 
required.   
 
Ruling 
 “The purpose of the Uniform Act was to create greater recognition of the state's judgments in 
foreign nations. This was to be accomplished by informing the foreign nations of particular situations 
in which their judgments would definitely be recognized, and thus encourage them to recognize 
California judgments.”  (Bank of Montreal v. Kough (N.D.Cal. 1977) 430 F.Supp. 1243, 1249.)   
“A foreign judgment must be recognized before it is enforced, making enforcement, perhaps, the 
most common reason for filing such an action.” (Manco Contracting Co. (W.L.L.) v. Bezdikian (2008) 
45 Cal.4th 192, 205.) Plaintiff has filed a “Complaint for Recognition of Foreign Judgment.”  
 
 “Under the Recognition Act, the party seeking recognition of a foreign country judgment 
bears the initial burden to establish that the judgment falls within the scope of the statute. (§ 1715, 
subd. (c).” (AO Alfa-Bank v. Yakovlev (2018) 21 Cal.App.5th 189, 199.) The moving party must make 
the threshold showing that that judgment grants recovery of a sum of money; is final, conclusive, and 
enforceable in the foreign country where it was entered; and is not a judgment for taxes, a fine, or 
other penalty, or a domestic relations judgment. (§ 1715, subd. (a)–(b).) (AO Alfa-Bank v. 
Yakovlev (2018) 21 Cal.App.5th 189, 199.) 
 
 Here, Defendant moves for judgment on the pleadings on the ground the complaint failed to 
state facts sufficient to constitute a cause of action.  The Court finds the motion is not well-taken as 
Plaintiff has alleged sufficient facts for a prima facie case for recognition of the foreign judgment.  In 
the complaint, Plaintiff has to allege the judgment is for recovery of a sum of money, that is not for 
taxes, fine, or other penalty, and the judgment is final, conclusive, and enforceable in Canada. 
 
 In the Complaint, Plaintiff alleges Defendant failed to repaid a loan. (Complaint, ¶6.)  Plaintiff 
filed a civil action in the Supreme Court of British Columbia, Canada.  (Complaint, ¶7.)  Plaintiff was 
served pursuant to an alternative service order, which is attached to the complaint.  (Complaint, 
¶¶9,10.) Defendant failed to appear, and Plaintiff obtained a default judgment. (Complaint, ¶10.)  The 
Canadian judgment states “proof was provided to this Court that it [civil claim] was served on the 
Defendant… by delivery of a copy of it to defendant by email…and by Legal Notice on her Facebook 
website profile.”  (Complaint, Exhibit 3.)  Service of the civil claim was made in compliance with Order 
Made After Application . (Complaint, Exhibit 2.) 
 
 The Reciprocal Enforcement of Judgment Act Certificate states the Judgment was given on 
March 24, 2014.  Time for appeal had expired. (Complaint, Exhibit 3.)  This document shows the 
judgment is final and conclusive and enforceable in Canada.  Plaintiff’s allegations and the documents 
attached to the Complaint are sufficient to state a cause of action for recognition of foreign country 
judgment. 
 
 “Once the initial showing is made, there is a presumption in favor of enforcement, and the 
party resisting recognition bears the burden of establishing a basis for nonrecognition. (§ 1716, 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  03/27/2023 
 

 

 

 

former subd. (d).)”  (AO Alfa-Bank v. Yakovlev (2018) 21 Cal.App.5th 189, 199.)  Here, Defendant 
would have the burden of proving the judgment cannot be recognized because foreign court lacked 
personal jurisdiction over the defendant. (§ 1716, subd. (b)(2).)  “The court also has discretion not to 
recognize a judgment if: (1) the defendant did not receive notice of the foreign proceeding in 
sufficient time to enable him to defend (§ 1716, former subd. (c)(1), now subd. (c)(1)(A)); or (2) the 
specific proceeding in the foreign court was incompatible with due process of law (§ 1716, former 
subd. (c)(8), now subd. (c)(1)(G)).”  (AO Alfa-Bank v. Yakovlev (2018) 21 Cal.App.5th 189, 199-200.)  
These are the burdens that Defendant must meet, not Plaintiff.  The pleadings do not establish 
Defendant has met this burden.  Therefore, Defendant has not established she is entitled to judgment 
as matter of law.  Motion for judgment on the pleadings is denied. 
 
 Defendant’s Request for Judicial Notice 
 Pursuant to Evidence Code § 452(d), Defendant requests the Court to take judicial notice of 
the following: 

1. Exhibit A--Complaint, filed on September 7, 2022, in the matter of Royal Bank of Canada 
v. Andrea Burbank, Contra Costa Case No. C22-01906. 

2. Exhibit B—Defendant Andrea Dawn Burbank’s Answer to Complaint of Royal Bank of 
Canada filed on October 13, 2022. 

3. Defendant’s Cross-Complaint for Declaratory Relief and Damages filed on October 13, 
2022. 

 The Court takes judicial notice of the existence of these documents, but not the truth of 
factual assertions stated therein.  “A court may take judicial notice of the existence of each document 
in a court file, but can only take judicial notice of the truth of facts asserted in documents such as 
orders, findings of fact and conclusions of law, and judgments."  (Sosinsky v. Grant (1992) 6 
Cal.App.4th 1548, 1564.) 
 
Plaintiff’s Request for Judicial Notice 
 Pursuant to Evidence Code § 452, Plaintiff requests the Court to take judicial notice of the 
following: 

1. Exhibit A-- A true and correct copy of the Affidavit of Andrea Burbank filed on May 8, 2018 
with the Supreme Court of British Columbia,   

2. Exhibit B-- A true and correct copy of the Notice of Bankruptcy and of Impending Automatic 
Discharge of Bankrupt, and Request of a First Meeting of Creditors on October 29, 2015 with 
the Supreme Court of British Columbia. 

  
 Defendant objects to the Court taking judicial notice of these exhibits.  Defendant argues that 
these documents do not qualify for matters that may be judicially noticed under Evidence Code § 452.  
Defendant argues the matters contained within the documents are reasonably disputable and 
Plaintiff cites no authority for their consideration as judicially noticed matters. 
 
 Request for judicial notice is denied as these documents do not qualify as   “reasonably 
undisputable.” 
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9. 9:00 AM CASE NUMBER:  C22-02337 
CASE NAME:  NEAL SCHON VS. JONATHAN CAIN 
 *HEARING ON MOTION IN RE:  PRELIM INJUNCTION  
FILED BY:  
*TENTATIVE RULING:* 
 
The hearing is continued to April 17, 2023. 

 

  

    

10. 9:00 AM CASE NUMBER:  C22-02601 
CASE NAME:  KIMBERLY BRIGGS VS. SAN RAMON VALLEY UNIFIED SCHOOL DISTRICT 
 HEARING ON DEMURRER TO:  PLTF'S CMPLT FOR DAMAGES  
FILED BY: SAN RAMON VALLEY UNIFIED SCHOOL DISTRICT 
*TENTATIVE RULING:* 
 

Defendant San Ramon Valley Unified School District’s demurrer is sustained with leave to 

amend.  

Kimberly Briggs shall file an application for appointment of a guardian at litem no later than 

April 10, 2023. The guardian ad litem (whether it is Kimberly or someone else) shall file and serve an 

amended complaint by May 8, 2023. If no guardian ad litem is appointment by early May, Plaintiff’s 

counsel shall request an extension of the time to file an amended complaint by ex parte application.  

The case management conference schedule for April 12, 2023 is continued to June 9, 2023.  

Kimberley Briggs has filed this lawsuit “as Parent and Natural Gaudian” of Trey Briggs. No 

guardian ad litem has been appointed in this case and no guardian ad litem application has been filed.  

Kimberly is suing the San Ramon School District for negligence. She alleges that Trey, a minor, 

fractured his right arm during a foot race organized and supervised by school officials in 2018. 

Kimberly also alleges that when Trey was injured, Defendant failed to summon emergency medical 

care to treat and transport him to a hospital where he would have received proper medical care and 

treatment for his injury. Instead, Defendant gave first aid to Trey and sent him home without seeing a 

physician. In 2020, Trey’s parents first learned that Trey’s facture did not heal properly and Trey 

would need surgeries and his dream of playing basketball would be compromised.  

Defendant demurs to the complaint based on the failure to allege facts to state a cause of 

action. The demurrer raises three grounds: (1) failure to allege a statutory basis for liability against 

Defendant, a public entity, (2) failure to plead sufficient facts to support liability against the 

Defendant and (3) Trey Briggs lacks capacity to sue as he is a minor and no guardian ad litem has been 

appointed. 
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Public Entity Liability  

Government Code section 815 states that “[e]xcept as otherwise provided by statute: (a) A 

public entity is not liable for an injury, whether such injury arises out of an act or omission of the 

public entity or a public employee or any other person.” Thus, a public entity is only liable if a statute 

declares them to be liable. (Trinkle v. Cal. State Lottery (1999) 71 Cal.App.4th 1198, 1202.) In order to 

state a cause of action for government tort liability “every fact essential to the existence of statutory 

liability must be pleaded with particularity, including the existence of a statutory duty.” (Zuniga v. 

Housing Authority (1995) 41 Cal.App.4th 82, 96 [quoting Searcy v. Hemet Unified School Dist. (1986) 

177 Cal.App.3d 792, 802].) 

Defendant argues that Kimberly failed to allege a statutory basis for the claim and therefore, 

the demurrers should be sustained. The Court agrees. Plaintiff must allege a statutory basis for 

liability as to Defendant, a public entity.  

Facts Supporting Liability  

Defendant argues that the doctrine of assumption of risk bars the claim here. That is an issue 

that is best decided later in this case. Both cases cited by Defendant were decided on motions for 

summary judgment. (See, Nalwa v. Cedar Fair, L.P. (2012) 55 Cal.4th 1148 and Bertsch v. Mammoth 

Community Water Dist. (2016) 247 Cal.App.4th 1201.)  

Defendant also argues that it is not liable for the acts of its employees. “Pursuant 

to Government Code section 815.2, subdivision (b), a public entity is not liable for the act or omission 

of an employee if the employee is immune from liability. And Government Code section 

820.2 provides: ‘Except as otherwise provided by statute, a public employee is not liable for an injury 

resulting from his act or omission where the act or omission was the result of the exercise of the 

discretion vested in him, whether or not such discretion be abused.’” (Thompson v. Sacramento City 

Unified School Dist. (2003) 107 Cal.App.4th 1352, 1361.) Defendant argues that the decision to render 

first aid and then send Trey home was a discretionary decision and thus, the employees who made 

that decision, and the school district, are immune from liability. The Court declines to rule on this 

issue until the complaint has been amended to state a statutory basis for liability. That being said, if 

Kimberly intends to allege that Defendant is liable due to the actions of its employee, she shall be 

prepared to fully brief this issue if there is another demurrer.   

Defendant also argues that Kimberly cannot amend the claim to state a claim for dangerous 

condition of public property because the complaint does not allege any physical defects. The 

allegations in the complaint do not foreclose the possibility that there was a physical defect, which 

caused Trey’s injury. Therefore, the Court cannot rule that Kimberly is barred from making such 

allegations in this case.  
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Guardian Ad Litem 

Defendant argues that as minor Trey does not have capacity to sue and that no guardian ad 

litem has been appointed in this case. In response, Kimberly asks for leave to amend so that she can 

be appointed as Trey’s guardian ad litem. Kimberly explains that there was not enough time to get a 

guardian ad litem appointed before filing this complaint. Kimberly does not explain, however, why 

she has not sought to be appointed guardian ad litem before the filing of the compliant in December 

and now.  

A guardian ad litem needs to be appointed to represent Trey’s interests in this case. The 

Court has given an extended time to amend the complaint so that a guardian ad litem can be 

appointed before the amended complaint is filed.  

New Issues Raised in the Opposition 

In her opposition, Kimberly also requests permission to file a late government claim. This 

request is denied without prejudice. Kimberly may seek relief from the government claim 

requirements using the proper procedure and the Court will rule on such a request if one is filed.  

Defendant waited until reply to raise the government claim issue and the Court will not 

address the merits of that issue in this demurrer. Given the importance of complying with the 

government claim requirements, however, Defendant may raise this issue in a future demurrer.  

Finally, Kimberly argues about delayed discovery rules. The demurrer did not raise a statute 

of limitation issue and the Court will not rule on statute of limitations arguments at this time.  

Defendant’s request for judicial notice of the complaint and file in this case is denied as 

unnecessary.  

 

  

    

11. 9:00 AM CASE NUMBER:  C23-00063 
CASE NAME:  ALEXANDRA MARLAR VS. STEPHANIE RABBITT 
 *HEARING ON MOTION IN RE:  CONSOLIDATE  
FILED BY: MARLAR, ALEXANDRA 
*TENTATIVE RULING:* 
 
 
Before the Court is a motion to consolidate filed by Plaintiff Alexandra Mar, pursuant to Code of Civil 

Procedure §1048, to have the instant action consolidated with Case No. P23-00096 on the grounds 

that both actions involve common questions of law or fact.  (See Memorandum of Points and 

Authorities in Support of Motion to Consolidate, 2:17-22, 3:8-14.) 
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On February 17, 2023, Defendants Stephanie Rabbitt and Ryan Friesen (collectively “Defendants”) 

also appear to have separately filed a Motion to Transfer and Consolidate Cases for All Purposes, 

pursuant to Code of Civil Procedure §1048(a), to consolidate Case No. P23-00096 on the grounds that 

both actions involve common questions of law or fact.  (See Defendants’ Motion to Transfer and 

Consolidate 6:6-14.)  Therein, Defendants further move to have the actions transferred to Probate 

Court.  Defendants’ Motion is set for hearing on April 10, 2023. 

Notwithstanding, Defendants oppose Plaintiff’s Motion to Consolidate.  However, it appears that 

Defendants do not dispute that the two matters should be consolidated; rather, Defendants oppose 

Plaintiff’s Motion on the grounds that the matters should also be transferred to Probate Court.  (See 

Opposition, 2:1-5, 9:16-20.)  Defendants argue that the instant action is characterized as civil claims 

by Plaintiff’s Complaint, but “the facts of the case center around the disposition of a Decedent’s 

property,” and is governed by laws overseen by the Probate Court.  (Opposition, 6, ¶19.) 

Code of Civil Procedure § 1048(a) permits the Court to order a joint trial when matters involving a 
common question of law or fact are pending before the Court.  The Court further considers whether 
the cost and time savings of consolidation would be outweighed by confusion to the jury or prejudice 
to any party.  (Todd-Stenberg v. Dalkon Shield Claimants Trust (1996) 48 Cal.App.4th 976, 979.) 

In sum, the instant action involves question of real property at 501 E. Myrick Court in Clayton, CA and 

the ownership of same, following the death of Charles M. Steinberg.  The parties dispute the 

ownership status of Decedent’s Trust assets and the appropriate divestment of same.  The instant 

action contains causes of action for Quiet Title relating to the Myrick Court.  The Probate Action (Case 

No. P23-00096) appears to not only involve the Myric Court real property, but it also pertains to the 

validity of the Trust, pre- and post-death changes to the property interests of the real property 

contained in the Trust, and allegations of Elder Abuse. 

The Court recognizes that Defendants’ Motion to Transfer and Consolidate overlaps with the issues 
presented herein Plaintiff’s Motion to Consolidate.  While neither party appears to contest that the 
two actions should be consolidated, the venue (civil or probate court) is in dispute.  However, given 
the hearing date of Defendants’ Motion is set for April 10, the parties have not yet fully briefed 
Defendants’ Motion. Accordingly, the Court hereby continues the hearing of Plaintiff’s Motion to 
Consolidate to April 10, to be heard alongside Defendants’ Motion to Transfer and Consolidate, to 
allow the parties sufficient time to brief the issues before the Court. 

The motion is hereby continued. 
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12. 9:00 AM CASE NUMBER:  MSC20-00559 
CASE NAME:  FONG VS COUNTRYWOOD HOMEOWNERS ASSOCIATION 
 HEARING ON SUMMARY MOTION    
FILED BY: FONG, JULIE A 
*TENTATIVE RULING:* 
 
 
Before the Court is Plaintiff Julie A. Fong (“Plaintiff” of “Fong”)’s Motion for Summary Adjudication of 

Issues (“MSA”). The Motion is opposed by Defendant Countrywood Homeowners Association 

(“Defendant” or “the HOA”). The MSA relates to Plaintiff’s Complaint for (1) breach of contract; (2) 

negligence; and (3) nuisance. (The caption of the Complaint references a cause of action for private 

nuisance but there is no such cause of action in the body of the Complaint.) 

Plaintiff moves for summary adjudication against Defendant’s 35th affirmative defense which asserts 

that Defendant’s actions are protected by the doctrine of judicial deference set forth in Lamden v. La 

Jolla Shores Condominium Homeowner’s Ass’n (1999) 21 Cal.4th 249. Plaintiff moves on the ground 

that this affirmative defense “is inapplicable and has no merit as to any of Plaintiff’s causes of action.” 

(Notice at 2:7-8.) 

For the following reasons, the MSJ is denied. 

Request for Judicial Notice  

Both Plaintiff and Defendant request judicial notice of several pleadings and orders in this case. 

Though the Court need not take judicial notice of pleadings and orders in its own file (and denies the 

request on that ground), the convenience is appreciated.  

Legal Standard 

A plaintiff, in order to prevail on a motion for summary judgment, must establish the elements of all 
of her claims. Pursuant to Code of Civil Procedure § 437(p)(1), a plaintiff or cross-complainant has met 
his or her burden of showing that there is no defense to a cause of action if that party has proved 
each element of the cause of action entitling the party to judgment on the cause of action. (Code Civ. 
Proc. § 437(p)(1).) Plaintiff’s motion addresses only Defendant’s affirmative defense under the judicial 
deference doctrine, thus, Plaintiff is not entitled to summary judgment on her Complaint. 

In evaluating a motion for summary judgment or summary adjudication the court engages in a three-
step process. The Court first identifies the issues framed by the pleadings. The pleadings define the 
scope of the issues on a motion for summary judgment or summary adjudication. (FPI Dev. Inc. v. 
Nakashima (1991) 231 Cal.App.3d 367, 381-382). Because a motion for summary judgment or 
summary adjudication is limited to the issues raised by the pleadings (Lewis v. Chevron (2004) 119 Cal. 
App. 4th 690, 694), all evidence submitted in support of or in opposition to the motion must be 
addressed to the claims and defenses raised in the pleadings. An issue that is “within the general area 
of issues framed by the pleadings” is properly before the court on a summary judgment or summary 
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adjudication motion. (Lennar Northeast Partners v. Buice (1996) 49 Cal. App. 4th 1576, 1582-1583.) 
The Court cannot consider an unpleaded issue in ruling on motion for summary judgment or 
adjudication. (Roth v. Rhodes (1994) 25 Cal.App.4th 530, 541.)  

Next, the Court is required to determine whether the moving party has met its burden. When a 
plaintiff moves for summary adjudication on an affirmative defense, the court shall grant the motion 
only if it “completely disposes of” the affirmative defense. (Code Civ. Proc. § 437c(f)(1).) When a 
plaintiff moves for summary adjudication on an affirmative defense, the plaintiff bears the initial 
burden to show there is no triable issue of material fact as to the affirmative defense and that he or 
she is entitled to judgment on the affirmative defense as a matter of law. (Code Civ. Proc. § 437c(f); 
See’s Candy Shops, Inc. v. Superior Court (2012) 210 Cal.App.4th 889, 900.) In so doing, the plaintiff 
must negate an essential element of the affirmative defense, or establish the defendant does not 
possess and cannot reasonably obtain evidence needed to support the defense. (Code Civ. Proc. 
§ 437c(f); See’s Candy Shops, 210 Cal.App.4th at 900.) If the plaintiff does not make this showing, it is 
unnecessary to examine the defendant’s opposing evidence and the motion must be denied. 
However, if the moving papers establish a prima facie showing that justifies a ruling in the plaintiff’s 
favor, the burden then shifts to the defendant to make a prima facie showing of the existence of a 
triable material factual issue. (Code Civ. Proc. § 437c(f); See’s Candy Shops, 210 Cal.App.4th at 900.) 

Once the moving party has met its burden, the burden shifts to the opposing party to show that a 
material factual issue exists as to the affirmative defense alleged or a defense to it. (Code Civ. Proc. 
§ 437c(p)(1).) In ruling on the motion, the court must consider the evidence and inferences 
reasonably drawn from the evidence in the light most favorable to the party opposing the motion. 
(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 843.) 

The affirmative defense of judicial deference 

As a general rule, “courts will uphold decisions made by the governing board of an owners association 

so long as they represent good faith efforts to further the purposes of the common interest 

development, are consistent with the development’s governing documents and comply with the 

public policy.” (Watts v. Oak Shores Community Assn. (2015) 235 Cal.App.4th 466, 473.) And, as 

Lamden v. La Jolla Shores Clubdominium Homeowners Assn. (1999) 21 Cal.4th 249, 265 explains, 

common interest developments are best run by the board of directors, as opposed to the courts. 

California courts grant extraordinary deference to the decisions of a HOA board of directors and its 

architectural committee. Per Cohen v. Kite Hill Community Assn. (1983) 142 Cal.App.3d 642, 652, trial 

courts review the discretionary decisions of an association to ensure they were made in good faith 

and not arbitrary, and not in violation of the CC&Rs. If the board’s decision does not conflict with the 

CC&Rs, “as long as the record demonstrates a good faith and rational effort by the Board to further 

the purpose of the development, the court must uphold its decision.” (Dolan-King v. Rancho Santa Fe 

Assn. (2000) 81 Cal.App.4th 965, 978.) To rebut such deference, the plaintiff must offer more than 

“conclusory allegations of improper motives and conflict of interest.” (Berg & Berg Enters., LLC v. 

Boyle (2009) 178 Cal.App.4th 1021, 1045.) 

Brief Background 
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Plaintiff owns a townhome within the Countrywood Townhome development, managed by 
Defendant HOA and subject to the Countrywood CC&Rs. (Complaint at ¶¶ 1-3.) The gravamen of her 
complaint is her allegation that Defendant’s “New Landscaping & Irrigation Plan,” beginning in the 
Spring of 2018, reduced the moisture content of foundation soils below her property and resulted in 
differential settlement of her foundation, causing structural damage to the townhome. (Id. at ¶¶ 9, 
10.) 

Previously, Defendant moved for summary judgment or in the alternative summary adjudication on 
the affirmative defense of judicial deference under Lamden. However, at that time Defendant’s 
answer did not explicitly plead the affirmative defense (though Defendant argued that its essential 
elements were present through the combination of other affirmative defenses). The Court denied the 
motion on several grounds, including a genuine dispute of material fact regarding whether the HOA 
exercised care. 

Subsequently, Defendant amended its answer in order to plead the judicial deference rule as an 
affirmative defense. Plaintiff filed the instant motion shortly thereafter. 

Analysis 

Plaintiff’s argument for why there is no merit to Defendant’s affirmative defense rests on her 
characterization of the decision to stop irrigation of common areas in March 2018 as distinct from the 
HOA’s earlier decision to convert the common area landscaping into drought resistant landscaping 
(the “Lawn to Garden” decision). The latter she concedes has all the hallmarks of a protected decision 
under Lamden. (UMF 2; see also Fong Declaration at ¶ 22.) Instead, as alleged in her Complaint, 
“[b]eginning in the Spring of 2018, Defendant HOA implemented a plan of wholesale removal and 
replacement of the common area landscaping at Countrywood, including the removal of the lawns 
adjacent to the Subject Property and the removal of the existing extensive sprinkler irrigation, 
replacing these with drought-resistant plantings and a system of drip irrigation.” (Complaint at ¶ 9.) It 
is that latter decision that she contends is not subject to deference under Lamden. 

(The Court also notes that the parties dispute the nature of this decision; Plaintiff states that 
“Defendant chose a prolonged stoppage of all irrigation” but Defendant characterized this as a 
change to drip irrigation where trees and surrounding groundcover still received water. (See DMF 3; 
see also Wallace Depo. at 86:18-23.).)  

Plaintiff argues that Defendant’s Lamden defense is without merit because “(1) it is not applicable to 
the claims alleged in Plaintiff’s complaint; and (2) it proposes a legally untenable extension of 
Lamden judicial deference, beyond protection for a qualifying HOA board decision, to any future 
acts of the board ‘undertaken pursuant to’ the decision.” (Mot. at 6:3-7 [emphasis original].) 

As a threshold issue, Plaintiff’s first heading “Defendant Has the Burden of Proving the Applicability 
and Merit of Its Proposed Lamden Defense” is manifestly incorrect. This is Plaintiff’s motion; Plaintiff 
has the initial burden to show there is no triable issue of material fact as to the affirmative defense 
and that she is entitled to judgment on the affirmative defense as a matter of law. (Code Civ. Proc. 
§ 437c(f); See’s Candy Shops, Inc. v. Superior Court (2012) 210 Cal.App.4th 889, 900.) Plaintiff 
concludes at the end of this section that she has produced a prima facie showing as to the non-
applicability of Defendant’s proposed Lamden defense (Mot. at 7:4-8) but this conclusion is 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  03/27/2023 
 

 

 

 

unsupported. 

To meet this burden, plaintiff must negate an essential element of the affirmative defense, or 
establish the defendant does not possess and cannot reasonably obtain evidence needed to support 
the defense. (Code Civ. Proc. § 437c(f); See’s Candy Shops, Inc., 210 Cal.App.4th at 900.) To meet her 
burden on this motion, Plaintiff must either: (1) negate at least one essential element of the Lamden 
defense (i.e., that the decision was made in good faith and not arbitrary, and not in violation of the 
CC&Rs), or (2) establish the defendant does not possess and cannot reasonably obtain evidence 
needed to support the defense. She has not done so. 

Even if the Court characterizes the decision as Plaintiff does, as a decision in 2018 to cease irrigation 
wholly independent from the “Lawn to Garden” decision, none of her evidence or argument is 
directed toward allegations that the decision was in bad faith, arbitrary, or in violation of the CC&Rs. 
Nor does she establish that the Defendant does not possess and cannot reasonably obtain evidence 
needed to support the defense. 

The Court has carefully reviewed Plaintiff’s evidence and by and large it is directed toward her 
contention that failure to irrigate common areas near her home caused damage to her foundation. 
None of this evidence is directed toward the decision to cease irrigation itself. At best, Plaintiff argues 
that damage to her foundation violates section 2.7 of the Countrywood HOA CC&Rs. (See DMF 18.) 
However, Plaintiff does not connect how the Defendant’s decision to “cease irrigation” (as she 
characterizes it) is in violation of the CC&Rs in a way that negates an element of the Lamden defense. 
Instead, she argues that lack of irrigation damaged her foundation (a highly contested fact), as a 
consequence violated the CC&Rs, and therefore Defendant is not entitled to the Lamden defense. 
Such an interpretation is not supported by Plaintiff’s authority. 

Plaintiff relies on Affan v. Portofino Cove Homeowners Assn. (2010) 189 Cal.App.4th 930. In Affan, the 
trial court rejected an owner’s claim of negligence against a homeowner’s association because it 
apparently misconstrued the fact-based Lamden defense as a blanket immunity defense (Affan, 
supra, at pp. 938–940), and therefore never examined whether the requisite facts had been 
established to invoke that judicial deference defense. (Id. at pp. 940–944.) 

Critically, Affan’s conclusion that the homeowner’s association there failed to establish the factual 
prerequisites for applying the rule of judicial deference was at trial, where “there was no evidence the 
board engaged in ‘reasonable investigation’ [citation] before choosing to continue its ‘piecemeal’ 
approach to sewage backups[.]” (Affan, supra, 189 Cal.App.4th at p. 943.) Here, Plaintiff is moving for 
summary adjudication on this defense, without presenting evidence of a lack of reasonable 
investigation by the board before (she contends) ceasing to irrigate in 2018. Her reliance on Affan is 
inapt. 

Furthermore, while the Affan court did observe that “[i] t is important to note the narrow scope of 
the Lamden rule,” most courts have broadly construed the Lamden rule. For example, in Haley v. Casa 
Del Rey Homeowners Assn. (2007) 153 Cal.App.4th 863, 875, the court concluded that Lamden 
“reasonably stands for the proposition that the Association had discretion to select among means for 
remedying violations of the CC&R’s without resorting to expensive and time-consuming litigation, and 
the courts should defer to that discretion.” In Dolan-King v. Rancho Santa Fe Assn., supra, 81 
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Cal.App.4th at p. 979, the court gave deference to an association board’s decision denying an owner’s 
application for a room addition on aesthetic grounds. In Eith v. Ketelhut (2018) 31 Cal. App. 5th 1, 
“[t]he trial court properly deferred to the Board’s discretionary decision that the Ketelhuts’ operation 
of the vineyard did not violate the prohibition against business or commercial activity because it did 
not affect the community’s residential character.” (Eith v. Ketelhut (2018) 31 Cal. App. 5th 1, 17.) 

Here, the issue of landscaping and irrigation of common grounds is one that genuinely lends itself to 
board discretion. It is one of “ordinary maintenance” and squarely within the ambit of Lamden. As 
such, in order to make a prima facie showing that justifies a ruling in her favor, Plaintiff would have 
had to adduce evidence, for example, that the HOA did not act in good faith when it decided to cease 
irrigation near her townhome. (Again, this assumes, without deciding, that what Plaintiff 
characterizes as the Board’s 2018 decision to cease irrigation is segregable from the Board’s earlier 
decision to convert the common area landscaping into drought resistant landscaping (the “Lawn to 
Garden” decision).) The Court has reviewed the evidence adduced by Plaintiff in her moving papers 
and none of it supports a bad faith conclusion.  

Even if the Court assumed for the sake of argument that Plaintiff had met her initial burden, the 
record is replete with factual disputes regarding the comprehensive nature of the investigation and 
the good faith nature of the decision. (See Asselin Decl. at ¶ 7 [describing the formation of the 
landscaping committee to develop a plan to remediate and renovate the existing landscaping] and 
¶ 14 [describing change to drip irrigation in the fall of 2018].) Additionally, there is also considerable 
dispute as to whether the actions of the HOA caused Plaintiff’s damage. (See Sasaki Declaration at ¶ 5 
[“In my expert opinion, the damage to Ms. Fong’s unit was not caused by the ‘lawn to garden’ 
program, and any distress in the house was not caused due to the landscape conversion in 2018.”; see 
also Iwasa Declaration at ¶ 5 [same]; cf. Moura Decl. at ¶ 3, Ex. 2 at p. 4 [Cause of Reported Distress].) 

The motion is denied. 

Evidentiary Objections 

The Court need only rule on those objections to evidence that were material to the disposition of the 

MSJ. (See CCP § 437c(q).) 

Plaintiff’s Objection No. 5. Overruled. 

Plaintiff’s Objection No. 6. Overruled. 

Plaintiff’s Objection No. 7. Overruled. 
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13. 9:00 AM CASE NUMBER:  MSC20-00719 
CASE NAME:  COCO TRANSPORTATION VS. EBMUD 
 *HEARING ON MOTION IN RE:  SUMMARY ADJUDICATION FILED BY: EAST BAY MUNICIPAL UTILITY 
DISTRICT  
FILED BY:  
*TENTATIVE RULING:* 
 
Traffic congestion in the City of San Pablo (“San Pablo”) necessitated a large construction project (the 
“Project”) to alleviate that congestion. Plaintiff Contra Costa Transportation Authority (“CCTA”) was 
the principal entity involved in facilitating that construction. As part of the Project, pipelines owned 
by defendant East Bay Municipal Utility District (“EBMUD”) needed to be relocated. This case is, at 
bottom, a dispute between CCTA and EBMUD concerning the cost of relocating those pipelines. The 
parties stipulated to, and the Court ordered, cross motions for summary adjudication. Because the 
cross motions address the same causes of action, the Court considers it appropriate to issue one 
consolidated tentative ruling, which will tentatively resolve each of the now pending cross motions. 

Before the Court embarks on the substance of its tentative ruling, a word about terminology. The 
parties each filed various material supporting their own MSAs as well as opposing the other side’s 
MSA. When the Court references a party’s “initial” MSA or its “initial” separate statement, it means 
either the material EBMUD filed on August 11, 2022, or the material CCTA filed on September 30, 
2022, as context requires. When the Court references a party’s “responsive” brief or its “responsive” 
separate statement, it means either the material EBMUD filed on January 13, 2023, or the material 
CCTA filed on February 2, 2023, as context requires.  

Causes of Action at Issue and Summary of Contentions 

The Court first finds it helpful to summarize briefly the causes of action implicated by the cross 
motions, as well as each party’s contentions with respect to those causes of action. 

First Cause of Action: Breach of Contract 

The first cause of action is for breach of contract. (Complaint ¶¶ 25-30.) As a general matter, it alleges 
that under the parties’ contract, a dispute as to the responsibility for pipeline relocation costs was 
acknowledged, and while CCTA fronted at least some of those costs, EBMUD is required by both law 
and contract to pay those costs, but has refused to do so. 

Specifically with respect to the MSAs, CCTA says that the relevant agreement(s) (the parties refer to it 
as the UA(s), and the Court adopts that convention) required EBMUD to negotiate the relocation 
costs, and that EBMUD failed to do that. CCTA also says that both statutory law and prevailing 
precedent requires EBMUD to pay for the relocation costs. 

Meanwhile, EBMUD contends that the action is time-barred by the Government Claims Act, which 
generally requires that a person or entity making a monetary claim against a public entity present 
that claim to the entity within one year of its accrual. (Gov. Code section 810 et seq.; Gov. Code 
section 905 et seq.) 

Second Cause of Action: Statutory Violations 
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The second cause of action alleges that EBMUD violated Streets and Highways Code (“SHC”) section 
680 and Public Utilities Code (“PUC”) section 6297 by failing to reimburse CCTA for the relocation 
costs. (Complaint ¶¶ 31-33.) 

Specifically with respect to the MSAs, CCTA says, simply, that the statutes require EBMUD to bear the 
relocation costs. 

Meanwhile, EBMUD contends that this cause of action is likewise time-barred by the Government 
Claims Act.  

Third Cause of Action: Declaratory Relief 

The third cause of action seeks declaratory relief. (Complaint ¶¶ 34-39.) It seeks a judicial declaration 
of the parties’ rights and obligations related to the relocation costs under both statute and the UAs. It 
appears that declaratory relief is sought both with respect to costs already incurred for completed 
work, as well as with respect to anticipated costs connected to planned work that has not yet been 
completed. 

As this cause of action is derivative of the first cause of action, the parties’ contentions are much the 
same as outlined above. 

Legal Standards Applicable to Summary Adjudication 

With respect to CCTA’s MSA, Code of Civil Procedure (“CCP”) section 437c(p)(1) supplies the 
applicable standard here. It says: 

A plaintiff or cross-complainant has met his or her burden of showing there is no 
defense to a cause of action if that party has proved each element of the cause of 
action entitling the party to judgment on the cause of action. Once the plaintiff … has 
met that burden, the burden shifts to defendant … to show that a triable issue of one 
or more material facts exists as to the cause of action. 

Meanwhile, EBMUD contends that summary adjudication of each of the causes of action in the 
complaint is appropriate under CCP section 437c(o)(1). Namely, EBMUD says that the this action is 
time-barred under the Government Claims Act. Section 437c(p)(2) supplies the applicable standard 
here. It says: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if the party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a 
complete defense to the cause of action. Once the defendant or cross-defendant has 
met that burden, the burden shifts to the plaintiff or cross-complainant to show that 
a triable issue of one or more material facts exists as to the cause of action … The 
plaintiff or cross-complainant shall not rely upon the allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set 
forth the specific facts showing that a triable issue of material fact exists. 

Each party moving for summary adjudication has the burden of persuasion with respect to its 
particular motion to show no triable issue of material fact exists and thus it is entitled to judgment as 
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a matter of law. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the moving party 
successfully meets this burden does the burden shift to the opposing party to make its own prima 
facie showing of the existence of a triable issue of material fact. (Id.; see also Chern v. Bank of 
America (1976) 15 Cal.3d 866, 873.) The Court must draw all reasonable inferences from the evidence 
in the light most favorable to the opposing party. (Aguilar, supra, 25 Cal.4th at p. 843.) Put another 
way, the Court must “consider what inferences favoring the opposing party a fact finder could 
reasonably draw from the evidence.” (Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 839.) 

Analysis 

First Cause of Action: Breach of Contract 

CCTA’s MSA as to the first cause of action can be denied without the need for detailed analysis. The 
elements of a cause of action for breach of contract are well-settled. As applicable here: (1) the 
existence of a contract; (2) CCTA’s performance or excuse for non-performance; (3) EBMUD’s breach; 
and (4) resulting damages to CCTA. (E.g., Tribeca Companies, LLC v. First American Title Ins. Co. (2015) 
239 Cal.App.4th 1088, 1109.) 

The Court has examined the separate statement CCTA submitted in support of its MSA. It says that 
CCTA paid EBMUD just under $3 million under four invoices. (CCTA Initial SSUMF no. 75.) But in its 
MSA, CCTA says that the relevant agreement required EBMUD to “negotiate” the relocation expenses 
it must bear. That necessarily implies that the UA itself contemplated that EBMUD would not 
necessarily be responsible for all of the relocation expenses. While the MSA also contends that 
various statutes and prevailing precedent require EBMUD to pay all of the relocation expenses, it is 
left unexplained as to why the UA required “negotiation,” and contemplated later proceedings to 
determine the amount EBMUD owed, or why EBMUD’s purported failure to “negotiate” what it owed 
constitutes a breach of contract if EBMUD’s obligations really were that clear-cut.  
 
A plaintiff may not obtain summary adjudication on a cause of action without proving each and every 
element of that cause of action. (CCP section 437c(p)(1).) Absent undisputed evidence establishing 
both the fact that CCTA was damaged and the precise amount of that damage, summary adjudication 
cannot be granted in CCTA’s favor on this cause of action. (Paramount Petroleum Corp. v. Super. Ct. 
(2014) 227 Cal.App.4th 226, 241-242 [“a plaintiff can only obtain summary adjudication of a cause of 
action if the plaintiff establishes each element of the cause of action entitling it to judgment on that 
cause of action”].) 

It was CCTA’s initial burden to present argument and authority that, when applied to the undisputed 
facts, would shift the burden to EBMUD. CCTA has failed to carry this burden, because, in the Court’s 
estimation, it has painted two different pictures of EBMUD’s obligation(s). On the one hand, it says 
that EBMUD was required to “negotiate” its obligation to reimburse relocation expenses, or to 
engage in some future proceeding to determine its precise obligation. CCTA says EBMUD has not 
done that, and that constitutes at least one aspect of EBMUD’s alleged breach of the contract(s). But 
CCTA also says that EBMUD was required by law and contract to pay all of the relocation expenses. In 
any event, CCTA’s own argument leaves the Court unable to say with certainty the precise amount of 
damages that would be owed, even if the Court were to find CCTA had met its burden of proving the 
other elements of a breach of contract action: the full amount stated in fact 75, cited above? Or some 
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negotiated amount (which would necessarily be determined in the future)? CCTA has failed to carry 
its initial burden, and so examination of EBMUD’s opposition, at least on this point, is unnecessary. As 
to the first cause of action for breach of contract, CCTA’s MSA is denied. In addition, as will be 
detailed below, CCTA’s MSA must be denied owing to the doctrine of issue preclusion. 

As to EBMUD’s MSA, EBMUD argues that a breach of contract action accrued by January 2016, and 
thus the required claim needed to have been presented by January 2017. (Gov. Code § 911.2.) It is 
undisputed that no claim was presented until 2020.  

CCTA responds by making two arguments. First, CCTA says the earliest date its claim could have 
accrued is September 27, 2019. (CCTA Initial MPA, 10:3-4.) Second, CCTA says that the existence of 
the UA here supplants the Government Claims Act. This is, at bottom, a contention that EBMUD 
waived the protections of the Government Claims Act by entering into the UA. (CCTA Initial MPA 
10:12-17.) 

EBMUD responds by saying three things. First, it says that CCTA admitted in discovery that 
Government Code section 911.2 applies to its claims, and as such, there can be no argument about 
the applicability of the Government Claims Act. Second, it says that the UA contains no language that 
could constitute a waiver here. Finally, it says that CCTA is collaterally estopped from arguing this 
issue, by virtue of the fact that Judge Treat, in a previous case between these parties, no. MSC19-
01449, sustained a demurrer on the ground that the Government Claims Act applied to, and barred, 
this claim.  

The Court agrees with EBMUD that the Government Claims Act applies here and is conclusively 
established by CCTA’s admission. (See, e.g., CCP section 2030.010; Grace v. Mansourian (2015) 240 
Cal.App.4th 523, 528-529; Garcia v. Hyster Co. (1994) 28 Cal.App.4th 724, 733, 735 [request for 
admission may seek a legal conclusion].) 

But the fact that the Government Claims Act applies does not necessarily mean that the Government 
Claims Act bars the claims here. It remains to be determined if EBMUD waived the protections of the 
Act, if collateral estoppel applies to determine this issue, or if the claims here did not accrue until 
September 2019. 

The Court first addresses collateral estoppel, since it is potentially dispositive without reference to the 
other arguments made by the parties. 

Collateral estoppel, or issue preclusion, precludes relitigation of issues argued and decided in prior 
proceedings. It applies only if all of the following elements are met: (1) the issue is identical to an 
issue decided in a prior proceeding; (2) the issue was actually litigated; (3) the issue was necessarily 
decided; (4) the decision in the prior proceeding is final and on the merits; and, (5) the party against 
whom collateral estoppel is asserted was a party to the prior proceeding or in privity with a party to 
the prior proceeding. (Robinson v. U-Haul Co. of California (2016) 4 Cal.App.5th 304, 321.) As it is 
EBMUD asserting the bar of collateral estoppel, it is EBMUD that bears the burden of establishing all 
five elements identified above. (Jenkins v. County of Riverside (2006) 138 Cal.App.4th 593, 617.) 

Judge Treat’s prior order is properly before the Court as Exhibit G to the Kline Declaration, and is the 
subject of a request for judicial notice. That RFJN is granted. The Court has reviewed that order, and it 
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appears to address precisely the issue here: namely, whether the Government Claims Act barred 
CCTA’s claims for relocation expenses related to what the parties sometimes call Phase I of the 
Project.  

Judge Treat first indicated that while the complaint in the 1449 case purported to allege only a cause 
of action for declaratory relief, it really was a claim for money damages related to the relocation 
costs—the same costs that are at issue here. Judge Treat’s order concluded that any claim for money 
damages would be barred by the Government Claims Act. In so concluding, Judge Treat addressed the 
same “waiver” issue that CCTA raises here.  

The Court considers that EBMUD has met its burden on collateral estoppel. It does not appear that 
CCTA has addressed collateral estoppel in any of its briefs. 

That leaves only the issue of when CCTA’s claims accrued; CCTA says they did not accrue until 
September 2019. CCTA did not make that precise argument before Judge Treat, and his order does 
not address it. Accordingly, the Court will decide it here, as it could be a basis for denying EBMUD’s 
MSA. 

The Court rejects the contention that the claim for relocation expenses did not accrue until 
September 2019. Confusingly, CCTA first argues that its claims here have not yet accrued. (CCTA Initial 
MPA 11:13-15.) (If that is so, why has CCTA filed not one, but two lawsuits seeking damages it now 
says have not even accrued? If that is so, why has CCTA asked the Court to summarily adjudicate this 
cause of action in its favor? Surely, the Court ordinarily could not summarily adjudicate a claim that 
has not even accrued.) 

In any event, as suggested above, the argument that the claims either have not yet accrued, or 
accrued in September 2019, is belied by CCTA’s litigation conduct. CCTA brought suit in July 2019 
saying that EBMUD had breached the contract between the parties and that it was entitled to 
damages for EBMUD’s breach. For that reason, CCTA’s argument is not well-taken. 

However, even in the absence of CCTA’s contrary litigation conduct, the Court would not agree that 
the claim accrued in September 2019. CCTA specifically says that its claim could not have accrued 
until September 27, 2019, because that is when Caltrans, the owner of the project, issued its Notice of 
Completion. (CCTA Initial MPA 11:15-16.) But the UA is the relevant contract here, and it does not 
specifically mention a Notice of Completion from Caltrans as being relevant. More to the point, CCTA 
does not dispute the following: 

• The UAs required CCTA to pay EBMUD for its costs within 30 days of receiving an 
itemized bill from EBMUD (CCTA Initial SSUMF no. 25); 

• EBMUD and CCTA exchanged e-mails on March 23, 2015 saying “all work has been 
accepted. The contract acceptance is today, March 23, 2015.” (CCTA Initial SSUMF no. 28); 

• No one from CCTA subsequently indicated that EBMUD’s work would be subject to 
further review or approval by Caltrans (CCTA Initial SSUMF no. 29); 

• CCTA stated, in a July 2015 Quarterly Project Status Report, that “EBMUD Utility 
relocation work was completed in April 2015” (CCTA Initial SSUMF no. 30); 
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• CCTA paid EBMUD for the final construction invoice on September 18, 2015 (CCTA 
Initial SSUMF no. 31); 

• EBMUD sent CCTA the “final design invoice for the remaining balance” on January 8, 
2016 (CCTA Initial SSUMF no. 34);  

• CCTA made its final payment to EBMUD for design work on January 22, 2016 (CCTA 
Initial SSUMF no. 35); and 

• After January 22, 2016, CCTA neither invoiced EBMUD for any Phase I relocation work 
nor reimbursed EBMUD for any work completed under the UAs (CCTA Initial SSUMF nos. 37-
38). 

The parties contemporaneously agreed that EBMUD’s work was complete in early 2015. CCTA told 
EBMUD that its work was complete in early 2015. CCTA internally believed that EBMUD’s work was 
complete at that time. No more invoicing or payment activity related to EBMUD’s work occurred after 
January 2016. The UAs do not suggest that the input of Caltrans was required before EBMUD’s work 
could be considered complete, and the parties did not behave as if it did at the time. (See generally 
Southern Pacific Transportation Co. v. Santa Fe Pacific Pipelines, Inc. (1999) 74 Cal.App.4th 1232, 
1242; Kennecott Corp. v. Union Oil Co. of California (1987) 196 Cal.App.3d 1179, 1189 [construction 
given the contract by the acts and conduct of the parties after execution but before controversy 
arises affords reliable evidence of the parties’ intentions].) If the parties intended for EBMUD’s work 
to be complete only upon the issuance of a notice of completion from Caltrans, they certainly did not 
behave that way. (Indeed, as noted above, CCTA has only belatedly came to its belief that the Caltrans 
Notice of Completion was relevant to accrual, as it sued EBMUD before the Notice of Completion was 
issued.) 

Second Cause of Action: Statutory Violations 

This cause of action also is a claim for money damages. As such, it is barred by claim preclusion for the 
same reasons articulated above. EBMUD’s MSA as to this cause of action is granted. CCTA’s MSA as to 
this cause of action is denied.  

Third Cause of Action: Declaratory Relief 

By its own terms, EBMUD’s MSA seeks to adjudicate only a portion of this cause of action. (See 
generally EBMUD Initial MPA, 15:1-23 [“Thus, the backward-looking aspect of CCTA’s declaratory 
relief action is time-barred.”].) EBMUD does not explain how or why the Court should or could 
summarily adjudicate only an “aspect” of this cause of action, while leaving the remainder intact, and 
the Court finds no support for such a course of action within section 437c. EBMUD’s MSA, as to the 
third cause of action, is denied. 

As for CCTA’s MSA, any portion that could be construed as seeking retrospective relief is barred by 
the doctrine of collateral estoppel, as discussed above. 

The complaint in this matter clearly seeks both retrospective relief and prospective relief. (See 
Complaint at ¶ 36 [“A court order is necessary to (1) force EBMUD to reimburse the CCTA for the 
Relocation Costs associated with the Project … and (3) to relieve the CCTA of the financial burden of 
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paying the Relocation Costs which under California law should be borne by EBMUD”] and ¶ 37 
[“There is a second phase of the Project … The estimated Relocation Costs for Phase 2 of the Project 
are expected to exceed $500,000”] and ¶ 39 [“it is necessary and appropriate that this Court issue a 
judicial declaration as to the parties’ respective rights and obligations with regard to the liability for 
the Relocation Costs.”].) 

In its February 2, 2023 reply submission, CCTA takes the position that the Court can summarily 
adjudicate only the prospective relief sought by the third cause of action, while ignoring the 
remainder, because CCTA seeks damages in other causes of action, rendering the sought-after 
declaratory relief, at least with respect to past damages, “superfluous.” (CCTA Reply at 7:7-11.) The 
Court rejects CCTA’s position that it can ignore CCTA’s pleading in favor of a new interpretation 
offered for the first time in connection with the MSA. The complaint was filed nearly three years ago. 
If CCTA believed that seeking declaratory relief with respect to past-incurred costs was “superfluous,” 
it should have amended its complaint at some point in the past several years to reflect that. In ruling 
on the MSA, the Court is bound not by what CCTA suggests its pleading means in its brief. Rather, the 
Court is bound by what the complaint actually says. (Tsemetzin v. Coast Federal Savings & Loan Assn. 
(1997) 57 Cal.App.4th 1334, 1342 [papers filed in connection with a motion for summary adjudication 
may not create issues outside the pleadings and are not a substitute for an amendment to the 
pleadings].) 

Because the declaratory relief cause of action seeks both retrospective and prospective relief, and the 
former is barred by issue preclusion, the Court cannot summarily adjudicate the entire cause of action 
in CCTA’s favor. Accordingly, CCTA’s motion is denied. 

Evidentiary Matters 

As noted above, EBMUD seeks judicial notice of Judge Treat’s prior order. That request is granted. The 
remainder of EBMUD’s requests for judicial notice are likewise granted, although the Court notes that 
it takes judicial notice only of the existence of those materials, and does not accept, for purposes of 
ruling on the MSAs, any of the conclusions stated therein or any particular interpretation of them.  

Conclusion and Order 

The Court considers it helpful to restate the final conclusion on each party’s motion as it relates to 
each cause of action, for the sake of clarity. 

First Cause of Action (Breach of Contract): CCTA’s MSA is denied. Damages are not certain, and the 
cause of action is barred by collateral estoppel. EBMUD’s MSA is granted; the cause of action is 
barred by collateral estoppel. 

Second Cause of Action (Statutory Violations): CCTA’s MSA is denied. The cause of action is barred by 
collateral estoppel. EBMUD’s MSA is granted; the cause of action is barred by collateral estoppel. 

Third Cause of Action (Declaratory Relief): EBMUD’s MSA is denied, as it seeks to adjudicate only a 
portion of the cause of action. CCTA’s MSA is denied, as adjudicating the entire cause of action in 
CCTA’s favor would be impossible. 

EBMUD shall prepare an appropriate form of order and circulate it amongst counsel for approval as to 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  03/27/2023 
 

 

 

 

form in the usual way.  

 
 

  

    

14. 9:00 AM CASE NUMBER:  MSC20-00719 
CASE NAME:  COCO TRANSPORTATION VS. EBMUD 
 *HEARING ON MOTION IN RE:  SUMMARY JUDGMENT OR SUMMARY ADJUDICATION FILED BY: 
CONTRA COSTA TRANSPORTATION AUTHORITY  
FILED BY:  
*TENTATIVE RULING:* 
 
See Line 13. 
 
 

 

  

    

15. 9:00 AM CASE NUMBER:  MSC20-01330 
CASE NAME:  VERONICA HURTADO VS.  IRENE RODRIGUEZ 
 HEARING ON DEMURRER TO:  2ND AMND CMPLT  
FILED BY: RODRIGUEZ, IRENE 
*TENTATIVE RULING:* 
 
The Demurrer of Defendant Irene Rodriguez to the Second Amended Complaint (“SAC”) of Plaintiffs 

Veronica Hurtado and Angelo Fuentes, a minor, by and through his guardian ad litem, Diego C. 

Hurtado (“Plaintiffs”), is overruled.  

Background 

Plaintiffs are Veronica Hurtado and Angelo Fuentes, a minor, by and through his guardian ad litem, 

Diego C. Hurtado. Defendants are Sutter Delta Medical Center, Sutter Health, Sutter Health dba Sutter 

Delta Medical Center, and Irene Rodriguez. The action arises from allegations that Rodriguez 

improperly accessed Plaintiffs’ confidential medical information and posted it on social media. 

Rodriguez is alleged to have been acting in the course and scope of her employment for the Sutter 

Defendants at the time of the events in this case. 

In the operative SAC, Plaintiffs allege eight causes of action denominated as follows: (1) Negligence 

(Negligent Supervision and Negligent Infliction of Emotional Distress); (2) Negligence (Negligent Hiring 

and Negligent Infliction of Emotional Distress); (3) Negligence (Negligent Retention and Negligent 

Infliction of Emotional Distress); (4) Intentional Infliction of Emotional Distress; (5) Invasion of Privacy 

(Public Disclosure of Private Facts (minor plaintiff only); (6) Invasion of Privacy (False Light Privacy) 

(minor plaintiff only); (7) Defamation (Libel) (minor plaintiff only); (8) Violation of the Confidentiality 

of Medical Information Act.  

Demurrer Standards 
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“A demurrer tests the legal sufficiency of the factual allegations in a complaint.” (Redfeam v. Trader 

Joe's Co. (2018) 20 Cal. App. 5th 989, 996.) The Court must determine “whether the complaint alleges 

facts sufficient to state a cause of action or discloses a complete defense.” (Id.) The Court assumes 

“the truth of the properly pleaded factual allegations, facts that reasonably can be inferred from 

those expressly pleaded and matters of which judicial notice has been taken.” (Id.) “A demurrer must 

dispose of an entire cause of action to be sustained.” (Fremont Indem. Co. v. Fremont Gen. Corp. 

(2007) 148 Cal. App. 4th 97, 119.) 

“As a general rule in testing a pleading against a demurrer the facts alleged in the pleading are 

deemed to be true, however improbable they may be,” unless the “complaint contains allegations of 

fact inconsistent with attached documents, or allegations contrary to facts which are judicially 

noticed.” (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604.) “The court 

does not, however, assume the truth of contentions, deductions or conclusions of law.” (Aubry v. Tri-

City Hosp. Dist. (1992) 2 Cal. 4th 962, 967.)  

Before filing a demurrer, the demurring party shall meet and confer in person or by telephone with 

the party who has filed the pleading subject to the demurrer and file a declaration detailing their 

meet and confer efforts. (CCP § 430.41(a).) 

Preliminary Matters - Meet and Confer and Claims Dismissed on Prior Demurrer 

Defendant complied with the statutory meet-and-confer requirements before filing the demurrer. 
(See Declaration of Paul J. Borges, ¶¶ 2-3.) 

The parties argue the fifth, sixth and seventh causes of action fail because they are time barred. They 
are not. It is not disputed that the Angelo Hurtado Fuentes is now, and was, a minor when the statute 
of limitations on his claims accrued. Where a cause of action accrues while the plaintiff is a minor, the 
limitations period is tolled until the plaintiff reaches the age of majority. (CCP § 352.) The Court 
sustained a prior demurrer to the fifth through seventh causes of action without leave to amend, as if 
the claims were asserted by Plaintiff, Veronica Hurtado. As the claims belong to the minor and are not 
time barred, the minor may reassert them in this action. Demurrers to the fifth, sixth and seventh 
causes of action on statute of limitations grounds are overruled.  

Fifth Cause of Action - Invasion of Privacy  

The elements of intrusion into private matters are: (1) an intentional intrusion, physical or otherwise 
(2) into Plaintiff's private life, seclusion or solitude (3) that would be highly objectionable to a 
reasonable person; and (4) it is the cause of an adverse effect on the plaintiff. (Miller v National 
Broadcasting Co. (1986) 187 Cal.App.3d 1463.) 

Rodriguez argues this cause of action fails because plaintiff fails to plead that any publication 
contained “private” facts about anyone, and certainly not about the minor. Rodrigue argues that 
neither plaintiff was identified in the Facebook post and Plaintiffs are required to plead that any 
member of the public viewing the Facebook post should have understood that reference was to the 
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minor.  

The demurrer based on these arguments is overruled. Plaintiffs alleges that Plaintiff Veronica Hurtado 
had a live-in partner, Dario Castillo, and Dario Castillo was formerly in a long-term relationship with 
Defendant Rodriguez. Plaintiff alleges that at the time of the events in this case, Rodriguez and 
Castillo were in a contentious custody battle regarding a child they have together. (SAC, ¶ 3.) Plaintiff 
alleges Rodriguez posted the following on her (Rodriguez’s) Facebook page: 

And this is what’s wrong with these women/girlfriends who don’t know their place in the 
world of dating men with children. I’ll never understand what gives you the right to speak on 
something you know so little of who don’t know your role as a live in piece of ass. However, 
let’s not take away from the fact that you are a mother and as a mother maybe you should 
understand we do what is best for our children or at least we try. Please don’t make 
comments on a few months of experience compared to mine. Woman to woman we need to 
respect one another and build each other up so let me help you out by giving you some 
advice. Try using your time wisely on social media and stop wasting space on what does NOT 
concern you. Get on here and share some wisdom or research and post on what SHOULD be 
important to you, like your child with special needs. Post about that. Let’s discuss that…. 

#stayinyour lane…#pleasedontf***with me. 

(SAC, ¶ 6.) 

Plaintiff alleges that 50 people engaged with the Facebook post, many of whom know both parties, 
posting responses such as “irrelevant b****es trying to stay relevant” and “Maybe we should share a 
SLAP TO HER FACE? (Id.) Plaintiffs allege that Veronica Hurtado immediately understood that 
Rodriguez was referring to Plaintiffs in her post. (Id.) Responses from people who allegedly knew the 
parties suggest that the others did, as well.  

Rodriguez’s demurrer to the fifth cause of on the basis that Plaintiffs have not alleged sufficient facts 
to show that any reader understood the Facebook post to reference Veronica Hurtado as the “live-in 
piece of ass,” and Angelo Hurtado Fuentes as the “special needs child,” is overruled. 

Sixth Cause of Action - Invasion of Privacy 

With respect to the third cause of action for false light, such a cause of action "is a species of invasion 
of privacy, based on publicity that places a plaintiff before the public in a false light that would be 
highly offensive to a reasonable person, and where the defendant knew or acted in reckless disregard 
as to the falsity of the publicized matter and the false light in which the plaintiff would be placed." 
(Price v. Operating Engineers Local Union No. 3 (2011) 195 Cal.App.4th 962, 970.)  

Rodriguez argues Plaintiffs do not allege sufficient facts to show that any reader understood the post 
to reference Veronica Hurtado as the “live-in piece of ass” and Angelo Hurtado Fuentes as the 
“special needs child.” Thus, Rodriguez argues the allegations of the SAC show she did not act with 
reckless disregard “as to the false light in which the [minor] plaintiff would be placed.”  

Rodriguez’s demurrer to the sixth cause of action based on this argument is overruled for the same 
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reasons the Court overruled the demurrer to the fifth cause of action.  

Seventh Cause of Action - Defamation 

The elements of a defamation claim are (1) a publication that is (2) false, (3) defamatory, (4) 
unprivileged, and (5) has a natural tendency to injure or causes special damage. (Jackson v. 
Mayweather (2017) 10 Cal.App.5th 1240, 1259.) 

Rodriguez argues the seventh cause of action fails because Plaintiffs’ allegations at paragraph 44 of 
the SAC “appear to be a copy and paste recitation of the statutory elements of a defamation claim 
with no factual support.” It is true that the seventh cause of action, consisting of two paragraphs, is 
devoid of facts within the cause of action itself. However, Plaintiffs expressly incorporate by reference 
all prior allegations of the second amended complaint. This practice is disfavored, but permissible. 
(See Kelly v. General Telephone Co. (1982) 136 Cal. App. 3d 278.) 

Rodriguez again argues that the defamation claim fails because there is no allegation that Rodriguez 
specifically identified either Plaintiff in her Facebook post. Rodriguez’s demurrer to the sixth cause of 
action based on this argument is overruled for the same reasons the Court overruled the demurrer to 
the fifth and sixth causes of action.  

Rodriguez filed her answer to the SAC on December 19, 2022. (CCP § 430.30(c).) 
 

  

    

16. 9:00 AM CASE NUMBER:  MSC20-01330 
CASE NAME:  VERONICA HURTADO VS.  IRENE RODRIGUEZ 
 HEARING ON DEMURRER TO:  2ND AMENDED COMPLAINT  
FILED BY:  
*TENTATIVE RULING:* 
 
The Demurrer of Defendants Sutter Delta Medical Center, Sutter Health and Sutter Health dba Sutter 
Delta Medical Center (“Sutter Defendants”) to the Second Amended Complaint (“SAC”) of Plaintiffs 
Veronica Hurtado and Angelo Fuentes, a minor, by and through his guardian ad litem, Diego C. 
Hurtado (“Plaintiffs”), is overruled in part and sustained in part, with leave to amend: 

(1) The demurrer to the first through third causes of action is sustained, with leave to amend.  

(2) The demurrer to the fifth through sixth causes of action is overruled. 

(3) The demurrer to the eighth cause of action is sustained, with leave to amend. 

(4) The demurrer to the entire SAC on grounds that it does not state facts sufficient to state a 

claim for punitive damages is overruled. 

Plaintiffs shall have 30 days from the date of this order in which to amend. Defendants shall have 30 
days from service of the amended complaint in which to respond.  

Background 
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Plaintiffs are Veronica Hurtado and Angelo Fuentes, a minor, by and through his guardian ad litem, 

Diego C. Hurtado. Defendants are Sutter Delta Medical Center, Sutter Health, Sutter Health dba Sutter 

Delta Medical Center, and Irene Rodriguez. The action arises from allegations that Rodriguez 

improperly accessed Plaintiffs’ confidential medical information and posted it on social media. 

Rodriguez is alleged to have been acting in the course and scope of her employment for the Sutter 

Defendants at the time of the events in this case. 

In the operative SAC, Plaintiffs allege eight causes of action denominated as follows: (1) Negligence 

(Negligent Supervision and Negligent Infliction of Emotional Distress); (2) Negligence (Negligent Hiring 

and Negligent Infliction of Emotional Distress); (3) Negligence (Negligent Retention and Negligent 

Infliction of Emotional Distress); (4) Intentional Infliction of Emotional Distress; (5) Invasion of Privacy 

(Public Disclosure of Private Facts (minor plaintiff only); (6) Invasion of Privacy (False Light Privacy) 

(minor plaintiff only); (7) Defamation (Libel) (minor plaintiff only); (8) Violation of the Confidentiality 

of Medical Information Act.  

Demurrer Standards 

“A demurrer tests the legal sufficiency of the factual allegations in a complaint.” (Redfeam v. Trader 

Joe's Co. (2018) 20 Cal. App. 5th 989, 996.) The Court must determine “whether the complaint alleges 

facts sufficient to state a cause of action or discloses a complete defense.” (Id.) The Court assumes 

“the truth of the properly pleaded factual allegations, facts that reasonably can be inferred from 

those expressly pleaded and matters of which judicial notice has been taken.” (Id.) “A demurrer must 

dispose of an entire cause of action to be sustained.” (Fremont Indem. Co. v. Fremont Gen. Corp. 

(2007) 148 Cal. App. 4th 97, 119.) 

“As a general rule in testing a pleading against a demurrer the facts alleged in the pleading are 

deemed to be true, however improbable they may be,” unless the “complaint contains allegations of 

fact inconsistent with attached documents, or allegations contrary to facts which are judicially 

noticed.” (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604.) “The court 

does not, however, assume the truth of contentions, deductions or conclusions of law.” (Aubry v. Tri-

City Hosp. Dist. (1992) 2 Cal. 4th 962, 967.)  

Before filing a demurrer, the demurring party shall meet and confer in person or by telephone with 

the party who has filed the pleading subject to the demurrer and file a declaration detailing their 

meet and confer efforts. (CCP § 430.41(a).) 

Preliminary Matters—Meet and Confer, Claims Dismissed on Prior Demurrer and Evidentiary 

Objections 

Defendants complied with the statutory meet-and-confer requirements prior to filing their demurrer. 
(See Declaration of Denise Billups-Sloane, ¶ 3.) 

Defendant complied with the statutory meet-and-confer requirements before filing the demurrer. 
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(See Declaration of Paul J. Borges, ¶¶ 2-3.) 

The parties argue the fifth, sixth and seventh causes of action fail because they are time barred. They 
are not. It is not disputed that the Angelo Hurtado Fuentes is now, and was, a minor when the statute 
of limitations on his claims accrued. Where a cause of action accrues while the plaintiff is a minor, the 
limitations period is tolled until the plaintiff reaches the age of majority. (CCP § 352.) The Court 
sustained a prior demurrer to the fifth through seventh causes of action without leave to amend, as if 
the claims were asserted by Plaintiff, Veronica Hurtado. As the claims belong to the minor and are not 
time barred, the minor may reassert them in this action. Demurrers to the fifth, sixth and seventh 
causes of action on statute of limitations grounds are overruled.  

Plaintiffs’ opposition raises evidentiary objections and asks the Court to disregard a portion of 
Defendants’ brief which points out relevant dates alleged in plaintiffs’ pleadings. There is no basis to 
object to argument in a brief. Furthermore, it appears the challenged statements are accurate. The 
Court does not rule on the purported objections. 

First through Third Causes of Action for Negligent Hiring, Retention, Supervision 

The Sutter Defendants demur to the first through third causes of action on grounds that they fail to 

state facts sufficient to constitute a cause of action. The Court agrees.  

The essential elements of a negligent hiring, supervision or retention claim are (1) defendant hired an 

employee; (2) that employee was unfit or incompetent to perform the work for which he was hired; 

(3) that employer knew or should have known that the employee was unfit or incompetent or posed 

some other particular risk and that this unfitness for, incompetence or other particular risk created a 

particular risk to other; (4) that the employee's unfitness, incompetence or other particular risk 

harmed the plaintiff; and (5) that the employer’s negligence in hiring/supervising or retaining the 

employee was a substantial factor in causing plaintiff's harm. (CACI 426.)  

These types of allegations are absent from the SAC; Plaintiffs do not even allege the elements of a 

negligent hiring, hiring, supervision or retention cause of action in conclusory fashion. Thus, 

Defendants' demurrer to this cause of action is sustained. In amending, Plaintiffs are only required to 

allege ultimate facts, not evidentiary facts. (See Committee on Children's Television, Inc. v. General 

Foods Corp. (1983) 35 Cal.3d 197.) 

The Sutter Defendants next argue the first through third causes of action also to the extent Plaintiffs 

seek to assert claims for negligent infliction of emotional distress on a bystander theory. The Court 

tends to agree for the reasons stated in their brief.  

Accordingly, the demurer to the first through third causes of action is sustained with leave to amend.  

Fifth, Sixth, and Seventh Cause of Action  

The Sutter Defendants argue there are no facts to support that they should be vicariously liable as 

Rodriguez’s employer. The tortious act that underlies these claims is not accessing Plaintiffs protected 
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health information but publishing it on the internet.  

"In determining whether an employee has departed from the course and scope of employment, a 

variety of factors must be considered and weighed, including the intent of the employee; the nature, 

time and place of the employee’s conduct; the work the employee was hired to do; the incidental acts 

the employer should reasonably expect the employee to do; the amount of freedom allowed to the 

employee in performing his or her duties; and the amount of time consumed in the personal activity." 

(Kephart v. Genuity, Inc. (2006) 136 Cal.App.4th 280, 292.) While “[a]n employer may be, but will not 

necessarily be, held vicariously liable for an employee's torts that are willful, malicious, or criminal, … 

vicarious liability is inappropriate when an employee's misconduct does not arise from the conduct of 

the employer's enterprise, but instead arises from a personal dispute.” (Ibid.)  

In addition, “As an alternate theory to respondeat superior, an employer may be liable for an 

employee's act where the employer either authorized the tortious act or subsequently ratified an 

originally unauthorized tort. [Citations.] The failure to discharge an employee who has committed 

misconduct may be evidence of ratification. [Citations.] ….Whether an employer has ratified an 

employee's conduct is generally a factual question. [Citation.]” (C.R. v. Tenet Healthcare Corp. (2009) 

169 Cal.App.4th 1094, 1110.) 

Plaintiffs alleges Defendant Rodriguez was “acting in the course and scope and as agent of Defendant 

Sutter” at the time of the events in this case. (SAC, Introduction, p. 2:7-8.)  Plaintiffs further allege 

“Defendant Rodriguez was acting in the course and scope of her employment with Defendants 

because Rodriguez was authorized to use the computer, review patient records, medical records 

history, look up patient records, and was working for Sutter at the time of the wrongful act. Without 

the ‘employment’ Defendant would not have access to the information… [¶] …it is the fact of 

Defendant Rodriguez’ authority to look up the information within the course and scope of her 

employment…. (Id., 2:27-3:7.) 

The Sutter Defendants’ demurrer is overruled because the Court does not find the respondeat 

superior issue appropriate for resolution on demurer. However, the Plaintiffs may wish to review 

Perry v. Cnty. of Fresno (2013) 215 Cal.App.4th 94, cited in the demurrer. The Plaintiffs/Appellants in 

Perry claimed that county was liable for damages caused by a county employee when, in his capacity 

as a correctional officer, the employee accessed information regarding various jail inmates and then 

wrote fake letters to those inmates that were purportedly from one of the appellants. The employee 

wrote the letters to provoke the inmates to retaliate against appellants and thereby intimidate them 

into dropping a personal injury lawsuit they had filed against him. The trial court dismissed the 

complaint. The appellate court affirmed. That the employment merely gave the employee access to 

information needed to carry out his scheme was insufficient to create a causal nexus between the 

tort and the employee’s work. 

Eighth Cause of Action for Violation of the CMIA 

The Eighth Cause of Action is based on Civil Code section 56.10. Section 56.10(a) provides, “(a) A 
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provider of health care, health care service plan, or contractor shall not disclose medical information 
regarding a patient of the provider of health care or an enrollee or subscriber of a health care service 
plan without first obtaining an authorization, except as provided in subdivision (b) or (c).” 

Civil Code section 56.36 provides in part: 

“(a) A violation of the provisions of this part that results in economic loss or personal injury to 
a patient is punishable as a misdemeanor. 

(b) In addition to any other remedies available at law, an individual may bring an action 
against a person or entity who has negligently released confidential information or records 
concerning him or her in violation of this part, for either or both of the following: 

(1) Except as provided in subdivision (e), nominal damages of one thousand dollars 
($1,000). In order to recover under this paragraph, it is not necessary that the plaintiff 
suffered or was threatened with actual damages. 

(2) The amount of actual damages, if any, sustained by the patient.” 

Therefore, to prevail on its causes of action against Sutter based on Civil Code section 56.36(b), 
Plaintiffs must prove Sutter is liable for the improper release of their records under a negligence 
standard. 

The Sutter Defendants’ demurrer to the eighth cause of action is once again sustained with leave to 
amend for Plaintiffs to allege how Sutter breached any duties under the CMIA with respect to their 
protected health information.  

Punitive Damages 

The demurrer to the entire SAC on grounds that it does not state facts sufficient to state a claim for 
punitive damages is overruled. A motion to strike, not a demurrer, is the proper method of attack 
where inappropriate damages are sought. (Pacific Gas & Electric Co. v. Superior Court (2006) 144 
Cal.App.4th 19, 23-26; Saberi v. Bakhtiari (1985) 169 Cal.App.3d 509, 517.) 

Time for Amendment and Response 

Plaintiffs shall have 30 days from the date of this order in which to amend. Defendants shall have 30 
days from service of the amended complaint in which to respond.   

 

  

    

17. 9:00 AM CASE NUMBER:  MSC20-01382 
CASE NAME:  SIMON VS CONTRA COSTA WATER DISTRICT 
 HEARING ON SUMMARY MOTION    
FILED BY: CONTRA COSTA WATERDISTRICT 
*TENTATIVE RULING:* 
 
On its own motion, the Court continues this motion. Counsel should appear to discuss setting the new 
hearing date and if necessary, a potential continuance of the trial.   
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18. 9:00 AM CASE NUMBER:  MSC21-00299 
CASE NAME:  ALFREDO MERINO-COTRINA VS.  MICHAEL CHANG, D.O. 
 *HEARING ON MOTION IN RE:  AMEND COMPLAINT  
FILED BY: MERINO-COTRINA, ALFREDO MARTIN 
*TENTATIVE RULING:* 
 
Continued by the Court to April 10, 2023.  
 
 
 

 

  

    

19. 9:00 AM CASE NUMBER:  MSC21-00607 
CASE NAME:  CHOLICO VS CB ENTERPRISES, INC., ET AL. 
 *HEARING ON MOTION IN RE:  RELIEF FROM WAIVER OF OBJECTIONS  
FILED BY: CB ENTERPRISES, INC., A CALIFORNIA CORPORATION 
*TENTATIVE RULING:* 
 
Motion for relief from waiver of objections is granted.  

 

  

    

20. 9:00 AM CASE NUMBER:  MSC21-01250 
CASE NAME:  SPRUILL VS. CONTRA COSTA COUNTY 
 *HEARING ON MOTION IN RE:  ENFORCE SETTLEMENT AGREEMENT  
FILED BY: SPRUILL, ANGELA M 
*TENTATIVE RULING:* 
 

Plaintiff Angela Spruill’s Motion to Enforce Settlement Agreement pursuant to CCP section 

664.6 is denied.  

Background 

Plaintiff Angela Spruill filed this action for discrimination/wrongful termination, harassment, 

and retaliation against Defendant Contra Costa County, on July 6, 2021. 

In December 2022, the parties engaged in mediation and reached agreement that County 

would pay plaintiff $45,000 in exchange for a dismissal of this action. At the time of the 

mediation, Plaintiff had appealed her termination with the Contra Costa County Merit Board. 

The administrative proceedings had been stayed at Plaintiff’s request pending the outcome 

of this case.  

The parties never executed a written settlement agreement because they disagree as to the 

material terms of the settlement. County takes the position the settlement included a 
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dismissal of the Merit Board proceedings. Plaintiff argues the parties never discussed the 

Merit Board proceedings in mediation, and she remains free to pursue them. County argues 

the parties would not have discussed the Merit Board proceedings in mediation because they 

had already discussed the impact of this civil case on the Merit Board proceedings, as well as 

County’s view that a resolution of this case would necessarily resolve the Merit Board 

proceedings because the actions advanced the same theories, namely, Plaintiff’s allegedly 

wrongful employment termination. (Hurley Decl., ¶ 3.) County points out that Plaintiff then 

wrote to the Merit Board to request a stay “pending the outcome” of this action. (Id., ¶¶ 3, 4 

and Ex. 2.) County argues this conduct shows an understanding that any settlement of this 

case would resolve the Merit Board appeal. 

Plaintiff asks the Court to enforce the settlement agreement: payment or judgment in the 

amount of $45,000 with Plaintiff retaining the right proceed administratively. County 

opposes, arguing there was no “meeting of the minds," and thus no settlement reached. 

County also argues that because there is no signed settlement agreement, the settlement 

cannot be enforced through a section 664.6 summary proceeding. 

Legal Standard 

Code of Civil Procedure section 664.6 provides a mechanism by which a party can seek to 

enforce a settlement in an expedited fashion, as opposed to filing, for example, a breach of 

contract action. Pursuant to section 664.6: 

“If parties to pending litigation stipulate, in a writing signed by the parties outside the 

presence of the court or orally before the court, for settlement of the case, or part 

thereof, the court, upon motion, may enter judgment pursuant to the terms of the 

settlement. If requested by the parties, the court may retain jurisdiction over the 

parties to enforce the settlement until performance in full of the terms of the 

settlement.” 

A writing is signed by a party if it is signed by any of the following: (1) The party; (2) An 

attorney who represents the party; or (3) If the party is an insurer, an agent who is 

authorized in writing by the insurer to sign on the insurer's behalf. (CCP § 664.6(b).) 

Analysis of Motion  

As CCP § 664.6 provides an expedited procedure for enforcement of a settlement agreement, 

strict compliance with the statutory requirements is necessary before a court can enforce a 

settlement agreement under this statute. (Sully-Miller Contracting Co. v. Gledson/Cashman 

Construction, Inc. (2002) 103 Cal.App.4th 30, 37.) Thus, to enforce a written settlement 
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agreement under CCP section 664.6, the following three elements must be met: (1) the 

parties must have come to a meeting of the minds on all material points; (2) there must be a 

writing that contains the material terms of the agreement; and (3) the writing must be signed 

by the parties. (Weddington Productions, Inc. v. Flick (1998) 60 Cal.App.4th 793, 797-98.) 

The motion is denied because Plaintiff did not submit a properly executed settlement 

agreement. Instead, Plaintiff offers a copy of a settlement agreement signed by her, but not a 

representative of Contra Costa County. Plaintiff cites to Banner Entertainment, Inc. v. 

Superior Court (1998) 62 Cal. App. 4th 348 and Elyaoudayan v. Hoffman (2003) 104 

Cal.App.4th 1421 to argue the Court can enforce Plaintiff’s version of the settlement reached 

in mediation. Banner did not involve summary enforcement of a settlement agreement 

under section 664.6, but the enforcement of an arbitration agreement. Elyaoudayan 

concerned the trial court’s ability to enforce an oral settlement placed on the record before 

the court, holding that “parties may not escape their obligations by refusing to sign a written 

agreement that conforms to the oral terms.” (Id. at 1431.) Neither case is on point. 

As an additional reason the motion is denied, and even if the requirement of a writing could 

be excused, the Court cannot find on this record that the parties had the same mutual 

intention as to whether a settlement would resolve the Merit Board proceedings.  

For the foregoing reasons, the motion must be, and is, denied.  

 
 

  

    

21. 9:00 AM CASE NUMBER:  MSC21-01370 
CASE NAME:  BROWNFOX VS. EAST BAY SERVICES 
 HEARING IN RE:  REQUESTING A STATEMENT OF DECISION PURSUANT TO CRC 3.1590 FOR 
TENTATIVE DECISION MADE ON 2-6-23 FILED BY ANN S BROWNFOX ON 2-9-23  
FILED BY:  
*TENTATIVE RULING:* 
 
A statement of decision must be prepared when there has been a trial to the court. Trial has the usual 

meaning of when a case is submitted to the court to determine the facts because either no right to a 

jury exists or the right has been waived. Code of Civil Procedure section 632 only requires a statement 

of decision on a trial of an issue of fact, however, where the court only decides legal issues no 

statement of decision is required. (Young v California Fish & Game Commission (2018) 24 Cal.App.5th 

1178, 1192.)  

In the present matter, the court did not have a trial on any controverted issue of fact. Rather, the 

court strictly decided a legal issue. The determination whether to grant or deny a motion to withdraw 

as counsel lies within the sound discretion of the trial court. (People v. Brown (1988) 203 Cal.App.3d 
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1335, 1340.) A court is justified in granting a motion to withdraw as counsel where there has been an 

irreparable breakdown of the working relationship between counsel and client. (People v. Marsden 

(1970) 2 Cal.3d 118.) As noted by the court at the hearing on February 6, 2023, there clearly has been 

an irreparable breakdown between counsel and client such that counsel cannot continue to represent 

Plaintiff.  

Plaintiff’s request for a statement of decision is denied.  

 
 

  

    

22. 9:00 AM CASE NUMBER:  MSC21-01498 
CASE NAME:  BARRY HOSIER VS.  CAMINO RAMON TERRACE OWNER'S ASSOCIATION 
 *HEARING ON MOTION IN RE:  LEAVE TO AMEND CRS-CMPLT  
FILED BY: CAMINO RAMON TERRACE OWNER'S ASSOCIATION 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Camino Ramon Terrace Owner’s Association’s Motion for Leave to 

Amend (sic) [File] a Cross-Complaint (“Motion”).  

For the following reasons, Defendant’s Motion is granted. The Cross-Complaint, which was lodged 

concurrently with the Motion, is to be filed by close of business Friday, April 7, 2023.  

Factual and Procedural Background  

Plaintiff owns a townhome located at 75 Glen Valley Circle in Danville, California (the “Property”). The 

Property is located within the Camino Ramon Terrace Association and is governed by the relevant 

CC&R’s. Defendant Camino Ramon Terrace Owner’s Association is the homeowner’s association 

(“HOA”) responsible for the common areas and homes in the Camino Ramon Terrace Association. 

On July 16, 2021, Plaintiff filed his Complaint in this matter, alleging cause of action for (1) negligence, 

(2) nuisance, and (3) breach of contract regarding maintenance and repair issues related to the 

Property and the common areas of the HOA. Defendant filed an Answer to the Complaint on 

September 9, 2021. It appears the Parties participated in mediation in December 2021.  

Standard  

In accordance with Code of Civil Procedure § 428.10(b), a party may file a cross-complaint asserting 

any cause of action “arising out of the same transaction, occurrence, or series of transactions or 

occurrences as the cause brought against him.” Here, it is undisputed that the proposed cross-

complaint meets this standard. If a cross-complaint is filed before or at the same time as the answer, 

it may be done without leave of court. (CCP § 428.50(a).)  

Code of Civil Procedure § 426.50 provides:  
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A party who fails to plead a cause of action subject to the requirements of this article, 

whether through oversight, inadvertence, mistake, neglect, or other cause, may apply 

to the court for leave to amend his pleading, or to file a cross-complaint, to assert 

such cause at any time during the course of the action. The court, after notice to the 

adverse party, shall grant, upon such terms as may be just to the parties, leave to 

amend the pleading, or to file the cross-complaint, to assert such cause if the party 

who failed to plead the cause acted in good faith. This subdivision shall be liberally 

construed to avoid forfeiture of causes of action. 

In interpreting this statute, the First District Court of Appeal has held that a “motion to file a cross-

complaint at any time during the course of the action must be granted unless bad faith of the moving 

party is demonstrated” and that factors “such as oversight, inadvertence, neglect, mistake or other 

cause, are insufficient grounds to deny the motion unless accompanied by bad faith.” (Silver Orgs. v. 

Frank (1990) 217 Cal.App.3d 94, 99.)  

“‘Bad faith’ is defined as ‘[t]he opposite of good faith,’ generally implying or involving actual or 

constructive fraud, or a design to mislead or deceive another, or a neglect or refusal to fulfill some 

duty or some contractual obligation, not prompted by honest mistake …, but by some interested or 

sinister motive[,] … not simply bad judgment or negligence, but rather … the conscious doing of a 

wrong because of dishonest purpose or moral obliquity; … it contemplates a state of mind 

affirmatively operating with furtive design or ill will.’” (Silver Orgs. 217 Cal.App.3d at 99 quoting Pugh 

v. See’s Candies, Inc.  (1988) 203 Cal.App.3d 743, 764.)  

Section 426.50 “expressly disallows” denial of a motion on a mere showing of neglect, inadvertence, 

or oversight. (Silver Orgs., supra, 217 Cal.App.3d at 101.) “A policy of liberal construction of section 

426.50 to avoid forfeiture of causes of action is imposed on the trial court.” (Id. at 98-99.) There must 

be “substantial evidence” that the moving party acted in bad faith to support a denial of a request for 

lave to file a cross-complaint. (Id. at 99.) 

Analysis 

Defendant argues that on August 31, 2021 it conferred with Plaintiff’s (former) counsel regarding 

submitting the matter to mediation. There is no mention as to whether the Parties actually agreed to 

mediation at that time. It appears, however, that the Parties did agree to mediation at some point, as 

the initial mediation took place in December 2021.  

On September 9, 2021, Defendant filed its Answer – without also filing a cross-complaint. Since that 

time, up until the filing of the instant motion, Defendant has made no reference to the need or desire 

to file a cross-complaint.  

Defendant filed CMC statements on November 23, 2021; May 11, 2022; September 14, 2022; and 

December 27, 2022 – none of which indicate any intention to file a cross-complaint. The Court’s 

minutes from CMCs held on March 2, May 26, September 29, 2022, and January 13, 2023 contain no 
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reference to Defendant’s desire to file a cross-complaint. Thus, Defendant waited almost 18 months 

since it first should have filed its compulsory cross-complaint to seek leave to do so. 

Plaintiff argues that the Motion should be denied due to Defendant’s unreasonable delay, the cross-

complaint is retaliatory, and the claims proposed in the Cross-complaint are meritless. Plaintiff 

submits no evidence, however, to support it claims.  

Defendant provides a declaration that supports it position that it has been trying to work with 

Plaintiff to resolve this matter instead of continuing the litigation and has been unable to do so thus 

far. As noted by Defendant, there is no trial date currently set for this matter. As such, there is no 

prejudice to Plaintiff if Defendant is allowed to file its compulsory cross-complaint.  

Based on the above, Defendant’s Motion for Leave to file the Cross-Complaint is granted. Plaintiff 
shall file the Cross-Complaint by close of business Friday, April 7, 2023. 
 

 

  

    

23. 9:00 AM CASE NUMBER:  MSC21-01777 
CASE NAME:  NINO VS NISSAN NORTH AMERICA 
 *HEARING ON MOTION IN RE:  COMPEL ARBITRATION & STAY PROCEEDINGS  
FILED BY: NISSAN NORTH AMERICA, INC., A CALIFORNIA CORPORATION 
*TENTATIVE RULING:* 
 
Before the Court is a motion to compel arbitration and stay proceedings filed by Defendant Nissan 

North America, Inc. ("Nissan"). For the reasons set forth, the motion is denied in its entirety. 

Background 

Plaintiff Rafael Murillo Nino filed a complaint against Nissan on September 8, 2021 initiating this 

action. The Complaint alleges three causes of action under the Song-Beverly Consumer Warranty Act, 

Civil Code section California's vehicle "lemon law" is contained in the Song-Beverly Consumer 

Warranty Act, Civil Code section 1790, et seq. (the "Song-Beverly Act") which includes California's 

"Lemon Law." He alleges claims for breach of express warranty, breach of implied warranty, and 

failure to timely service and repair his vehicle in violation of the various provisions of the Song-

Beverly Act.  

Nissan's Answer to the Complaint is signed and dated October 18, 2021, and includes a proof of 

service indicating it was served on that date, approximately 40 days after the Complaint was filed. 

(See also Nickfardjam Decl. ¶ 9 [which appears to assume the Answer was filed on or about the date it 

was signed].) Curiously, the Answer was not filed with the Court until November 10, 2021. One of the 

affirmative defenses asserted in the Answer is that the parties have an arbitration agreement 

requiring arbitration of Plaintiff's claims. (Ans. ¶ 21.) 

The register of actions reflects the parties participated in at least three case management 

conferences during the approximate one-year period between the time Nissan filed its answer and 
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October 28, 2022. At the October 28, 2022 CMC, the Court set a trial date, an issue conference date, 

and a settlement conference date, all with Nissan's acquiescence. None of Nissan's filed CMC 

statements refer to the parties participating in binding private arbitration in Section 10, the 

alternative dispute resolution section of the form which includes binding private arbitration as one of 

the alternatives. A jury trial is presently scheduled to commence on June 27, 2023.  

After issuing multiple forms of written discovery after Nissan filed its answer, to which Nissan 

provided responses, on January 9, 2023, Plaintiff noticed depositions of Nissan's person most 

knowledge and the person most knowledgeable of nonparty Concord Nissan, the dealership from 

which Plaintiff purchased his vehicle. Nissan objected to the depositions, did not provide Plaintiff with 

alternative deposition dates, and Plaintiff initiated informal discovery resolution procedures before 

the discovery facilitator to try to resolve the dispute.  

The first hearing before the discovery facilitator was held on February 20, 2023. Nissan objected to 

providing alternative deposition dates in part based on its stated intention to file a motion to compel 

arbitration, according to the discovery facilitator's first report. (Nickfardjam Decl. Exh. 9.) The next 

day, on February 21, 2023, Nissan filed its motion to compel arbitration. A second written 

recommendation was issued by the discovery facilitator after a second hearing before the discovery 

facilitator conducted on February 24, 2023. (Nickfardjam Decl. Exh. 9.)  

The motion to compel arbitration is supported by a declaration of its counsel. The Chung Declaration 

attaches a copy of what she states, on information and belief, is a copy of the Retail Installment Sale 

Contract ("RISC") signed by Plaintiff related to his purchase of the vehicle subject to this action. 

(Chung Decl. ¶¶ 5-7 and Exh. 4.)  

The RISC produced by Nissan with Plaintiff's signature includes in a separate box, signed by Plaintiff, 

the statement: "Agreement to Arbitrate: By signing below, you agree that, pursuant to the Arbitration 

Provision on the reverse side of this contract, you or we may elect to resolve any dispute by neutral, 

binding arbitration and not by court action. See the Arbitration Provision for additional information 

concerning the agreement to arbitrate." (Chung Decl. Exh. 4.) It also includes a provision above the 

signature at the end of the front side of the contract that in signing the contract, Plaintiff confirms he 

has read the "back side of the contract, including the arbitration provision." (Chung Decl. Exh. 4.)  

The arbitration provision in the RISC provides in part that "[a]ny claim or dispute, whether in contract, 

tort, statute or otherwise . . . between you and us or our employees, agents, successors, or assigns, 

which arises out of or relates to your . . . purchase or the condition of this vehicle, this contract or any 

resulting transaction or relationship (including any such relationship with third parties who do not 

sign this contract) shall, at your or our election, be resolved by neutral, binding arbitration and not by 

a court action." (Chung Decl. Exh. 4; Mot. p. 3, ll. 1-5.) The arbitration provision also states that any 

arbitration "shall be governed by the Federal Arbitration Act (9 U.S.C. § 1 et seq.) and not by any state 

law concerning arbitration." (Chung Decl. Exh. 4; Mot. p. 3, ll. 6-8.)  

Procedure and Burden of Proof on Petition to Compel Arbitration 
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Even if the Arbitration Agreement is governed by the Federal Arbitration Act, 9 U.S.C. section 1, et 

seq. ("FAA"), the threshold issue of whether a valid and enforceable agreement to arbitrate exists is 

determined under California law and procedures. (Rosenthal v. Great Western Fin. Securities Corp. 

(1996) 14 Cal.4th 394, 413 ("Rosenthal"); Code Civ. Proc. §§ 1281.2, 1290.2.) Nissan as the party 

moving to compel arbitration bears the burden of proving the existence of the arbitration agreement 

by a preponderance of the evidence. (Rosenthal, supra, 14 Cal.4th at 413.)  

Once the existence of an arbitration agreement is established, the burden is on the party opposing 

arbitration to prove a defense to the enforcement of the agreement. (Alvarez v. Altamed Health 

Services Corp. (2021) 60 Cal.App.5th 57, 580.) If a written arbitration agreement exists, it will be 

enforced unless the party opposing arbitration proves there are grounds for its revocation or the 

party seeking arbitration has waived the right to arbitrate. (OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111, 

125; Code Civ. Proc. §§ 1281, 1281.2(a); Condee v. Longwood Management Corp. (2001) 88 

Cal.App.4th 215, 219.) 

Defendant's Request for Judicial Notice 

Defendant requests the Court take judicial notice of Plaintiff's complaint, and states the Complaint 

without Exhibit 1 is attached to its request. (Def. RJN Exh. 1.) Though not necessary as the complaint 

is part of the Court's file in this action, the Court grants the unopposed request as to Exhibit 1 to 

Defendant's RJN. However, the Complaint on file with the Court does not contain any exhibit, nor 

does the text of the Complaint refer to any exhibit being attached.  

Defendant also requests judicial notice of Defendant's answer. (Def. RJN Exh. 2.) On the same 

grounds, the Court grants the unopposed request as to Exhibit 2 to Defendant's RJN.  

The Court denies Defendant's request to take judicial notice of Exhibit 3 to its RJN, a filing made in the 

trial court action which is the subject of the Felisilda v. FCA US LLC (2020) 53 Cal.App.5th 486 

("Felisilda") decision; the Court relies on the published decision in Felisilda as setting forth the 

material on which the Court relied in reaching its determination in that case.  

Plaintiff's Request for Judicial Notice and Certain Documents Attached to the Nickfardjam 

Declaration 

Plaintiff requests the Court take judicial notice of a Tentative Opinion in Ochoa v. Ford Motor 

Company (B312261), for oral argument scheduled on March 30, 2023 before the Second District Court 

of Appeal (although Plaintiff's request and the Tentative Opinion do not identify the Court in which 

matter is pending). The Court denies the request. The Tentative Opinion is not final, has not been 

published, and is not binding precedent governing this dispute. 

Plaintiff also requests judicial notice of the Ninth Circuit's published decision in Ngo v. BMW of North 

America (9th Cir. 2022) 23 F.4th 943. The Court denies that request as well, and considers the 

authority as any other legal authority cited in Plaintiff's brief opposing the motion.  

The Court also does not consider Exhibits 1 through 3 to the Nickfardjam Declaration. Rulings of other 
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superior courts are not precedential authority.  

Analysis 

A. Law Governing 

By its express provisions cited above, the arbitration provision is governed by the FAA. Plaintiff 

concurs that the FAA governs by the terms of the agreement. (Opp. p. 3.)  

B. Existence of Arbitration Agreement Signed by Plaintiff 

Plaintiff also does not dispute that Plaintiff signed the RISC which includes the arbitration provision 

(though Plaintiff attaches his own, less legible copy of the agreement). (Nickfardjam Decl. Exh. 5.) 

Nissan has established the existence of an arbitration agreement. 

C. Felisilda and Equitable Estoppel 

The arbitration provision is substantially the same if not identical to the terms of the arbitration 

agreement in the RISC construed by the Court of Appeal in Felisilda, supra, 53 Cal.App.5th 486. 

Indeed, they appear to be part of the same form contract. Felisilda considered federal cases 

addressing the provisions of the RISC and the application of the equitable estoppel doctrine to bind 

the car buyer to arbitration with the non-party vehicle manufacturer. Felisilda cannot be 

distinguished from this case on the grounds argued in Plaintiff's Opposition; the decision binds this 

Court, and warrants granting the motion. (Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 

450, 455.) The Court rejected many of the arguments raised by Plaintiff in concluding the trial court 

properly compelled the plaintiffs in that case to arbitrate their claims with the manufacturer and 

specifically addressed federal decisions that reached a different conclusion. Based on principles of 

equitable estoppel, the fact that the claims are "intertwined with the underlying contract obligations" 

under the RISC and rooted in the RISC as they arise out of the condition of the vehicle purchased 

pursuant to the RISC, and the holding in Felisilda, the motion to compel arbitration must be granted, 

unless Plaintiff demonstrates Nissan has waived the right to compel arbitration under the agreement 

by its conduct in the litigation. 

That a Court of Appeal in another district is considering similar issues to those determined in Felisilda 

and may reach a different result does not alter the binding force of Felisilda on this Court at this time. 

Until a Court of Appeal publishes an opinion that reaches a different result from the Court in Felisilda, 

this Court must follow Felisilda as precedent binding on this Court. This Court cannot, and will not, 

disregard Felisilda in favor of published or unpublished decisions of the federal courts that are at best 

persuasive, but not binding, authority on this Court. (T.H. v. Novartis Pharmaceuticals Corp. (2017) 4 

Cal.5th 145, 175; People v. Gonzales and Soliz (2011) 52 Cal.4th 254, 296 [“[W]hile we may find lower 

federal court decisions on points of state law persuasive, they do not control.”].) 

D. Waiver of the Right to Arbitrate 

Plaintiff's opposition argues that Nissan has waived the right to compel arbitration based on its 

conduct which is inconsistent with its current attempt to pursue arbitration. Plaintiff cites, among 
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other authority, the U.S. Supreme Court decision in Morgan v. Sundance, Inc. (2022) 596 U.S. ___, 142 

S. Ct. 1708 ("Morgan") which held that under the FAA, a showing of prejudice may not be imposed on 

the party opposing arbitration as a condition for the opposing party to establish waiver of the right to 

arbitrate by the party moving to compel arbitration. (Morgan, supra, 142 S. Ct. at 1711-1713.)  

The parties do not cite or address the recent First District Court of Appeal decision in Davis v. Shiekh 

Shoes, LLC (2022) 84 Cal.App.5th 956 ("Davis"). Davis held that when an arbitration agreement is 

governed by the FAA, "whether a party has waived the right to arbitrate is a matter of federal, not 

state, law. (Id. at 963 [citing Aviation Data, Inc. v. American Express Travel Related Services Co., Inc. 

(2007) 152 Cal.App.4th 1522, 1535-1536, among other decisions].) The Davis case was decided after 

Morgan, supra, 142 S. Ct. 1708. (Davis, supra, 84 Cal.App.5th at 965 [quoting Morgan, supra, 142 S. 

Ct. at 1713].) The Court in Davis follows the holding in Morgan and held that waiver is determined by 

evaluating the conduct of the party seeking to arbitrate. (Davis, supra, 84 Cal.App.5th at 965; Morgan, 

supra, 142 S. Ct. at 1711-1713.) 

Davis held that the trial court properly denied a motion to compel arbitration because the defendant 

in that case waived the right to arbitrate. Applying the standards of the federal decisions, the Court 

evaluated the defendant's conduct and agreed with the trial court's determination that the defendant 

acted in a manner that was inconsistent with an intent to arbitrate. (Davis, supra, 84 Cal.App.5th at 

967-972.) The Court cited the following conduct by the defendant as being "inconsistent with a right 

to arbitrate": (a) the defendant's 17-month delay in moving to compel arbitration, measured from the 

date the action was commenced, rejecting the defendant's argument that it should calculate delay 

from the date it appeared in the action, (b) the defendant's "active participation in discovery," (c) the 

defendant's "acquiescence to the trial and discovery schedule," and (d) the defendant's participation 

in "court appearances," all "while remaining silent on arbitration." (Id. at 970.) The Court also rejected 

the defendant's argument that it could not have waived the right to arbitrate because it did not "file 

any motions seeking a judicial decision on the merits," concluding that factor was not dispositive of 

waiver. (Id. at 971.) 

The facts relied on by the Court in Davis in upholding the trial court's finding of waiver are very close 

to those in this case and support a finding of waiver here. Plaintiff filed his action on September 8, 

2021. Nissan did not file its motion to compel arbitration until February 21, 2023, with the hearing on 

the motion set exactly three months before the scheduled trial date. The delay between the 

commencement of the case and the time Nissan filed its motion was more than 17 months, the same 

time span in Davis. (Davis, supra, 84 Cal.App.5th at 967-968.) Even if the Court measured Nissan's 

delay from the time it served its answer on October 18, 2021 (not the date it was filed), Nissan waited 

16 months before filing the motion to compel arbitration despite its knowledge of the arbitration 

provision, reflected in its Answer alleging the arbitration agreement as an affirmative defense.  

Further, Nissan participated in discovery propounded by Plaintiff, until Plaintiff noticed Nissan's 

deposition and the deposition of the dealership. Plaintiff propounded multiple forms of written 

discovery, and Nissan responded to Plaintiff's written discovery. (Nickfardjam Decl. ¶ 10.) Those 
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deposition notices were served electronically on January 9 and set depositions on January 24 and 25, 

2023. (Nickfardjam Decl. ¶ 12 and Exh. 7.) After Plaintiff noticed depositions, Nissan apparently 

served objections on January 18, 2023 but did not meet and confer with Plaintiff, prompting a 

demand letter to meet and confer, Plaintiff served amended notices with new deposition dates, and 

Plaintiff initiated the informal discovery resolution procedures of this Court. (Nickfardjam Decl. ¶¶ 12-

14 and Exhs. 7-9.) Nissan does not deny these facts and the sequence of events in its reply.  

The Court in Davis rejected the weak justifications offered by the defendant for the lengthy delay. (Id. 

at 968.) In this case, Nissan has offered no explanation or justification whatsoever for its 16 to 17-

month delay in filing the motion. (Id. at 968.) Here, Nissan filed multiple case management 

conference statements in which, like the defendant in Davis, Nissan never indicated any intention to 

arbitrate and to the contrary, Nissan indicated its intent to seek a jury trial, provided trial estimates, 

and indicated an intention to pursue discovery. (Nissan CMC Stmt. filed 12/30/2021, 4/25/2022 [Exh. 

6 to Nickfardjam Decl.], 6/22/2022 and 10/12/2022.) Nissan participated in these CMCs without 

indicating any intent to arbitrate. To the contrary, at the October 28, 2022 CMC, the Court set the 

case for trial with Nissan's acquiescence, with a trial date of June 27, 2023 and an issue conference 

set for June  26, 2023 and settlement conference set for June 21, 2023. As in Davis, Nissan remained 

silent about arbitration despite the fact the case had been pending for almost 15 months and while 

Nissan agreed to the scheduling of the trial and issue conference for judicial determination of 

Plaintiff's claims. 

It is notable that Nissan waited until four months after the October 28, 2022 CMC where the trial date 

and issue conference dates were set before filing the motion to compel arbitration, with the hearing 

scheduled only three months before trial. It is even more notable the motion was filed roughly a 

month and a half after Plaintiff noticed the depositions of Nissan and nonparty Concord Nissan and 

after Plaintiff began to pursue Court processes to informally resolve the discovery dispute over 

Nissan's refusal to proceed with the depositions. Nissan participated in two informal discovery 

hearings before the discovery facilitator on February 20, 2023 and then on February 24, 2023 at 

which Nissan resisted addressing deposition scheduling ultimately based on its filing the motion to 

compel arbitration on February 21, 2023, after the initial session with the discovery facilitator.  

The Court does not find Nissan's arguments (no substantive motions, depositions or vehicle 

inspection – see Chung Decl. ¶ 8) sufficient to overcome the other facts which demonstrate (1) Nissan 

acted in a manner inconsistent with an intent to arbitrate, and (2) Nissan unreasonably delayed in 

filing its motion to compel arbitration under the circumstances. Based on Davis, the Court finds 

Nissan waived its right to compel arbitration in this case. 

Further, under the circumstances, even if the Court considered prejudice as an element required to 

establish Nissan's waiver, despite the Davis holding to the contrary, Nissan's conduct has prejudiced 

Plaintiff under the totality of the circumstances presented. The Nickfardjam Declaration highlights 

why Plaintiff has been prejudiced, and the opposition properly argues why Nissan's conduct 

"deliberately and continuously undermined the very nature of" arbitration, which is intended to 
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provide an expedited and inexpensive means of resolving disputes. (Opp. p. 6, ll. 19-20.) The cases 

cited on the waiver issue by Plaintiff and Nissan in their opposition and reply, respectively, only 

highlight the conflicting authority under California law on waiver, the conduct of the moving party 

sufficient to support waiver, and the nature of the prejudice to Plaintiff that is sufficient to deny the 

motion to compel arbitration. The Court finds Nissan waived its right to arbitrate under the criteria of 

St. Agnes Medical Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1196 ("St. Agnes"). 

Defendant cites the Guess? Inc. v. Superior Court (2000) 79 Cal.App.4th 553 decision for the 

proposition that waiver "occurs by the party's failure to assert the right to arbitrate in a timely 

fashion" (Reply p. 9, ll. 25-27) but makes no showing that its motion to compel arbitration was timely.  

Nissan's position that "neither" party "substantially litigated the case" (Reply p. 10, ll. 16-17) is simply 

not supported by Plaintiff's written discovery and Nissan's response to written discovery and the 

parties participation in multiple CMCs leading to the scheduling of trial, with related dates, without 

any objection or notice by Nissan that it intended to seek arbitration rather than the jury trial 

scheduled before the Court in October 2022. Only seeking to compel arbitration when Nissan was 

faced with deposition notices and the involvement of the discovery facilitator demonstrates conduct 

designed to provide Nissan a strategic advantage by delaying resolution of the action through the trial 

court processes and then near trial, after multiple hearings and discovery, trying to divert the case to 

arbitration. (Reply p. 10, ll. 20-27.) The sixth factor listed in St. Agnes is "whether the delay affected, 

misled, or prejudiced the opposing party." (St. Agnes, supra, 31 Cal.4th at 1196 [emphasis added].) 

The Court finds that factor is met here. 
 

  

    

24. 9:00 AM CASE NUMBER:  N22-1775 
CASE NAME:  KAISER FOUNDATION HOSPITALS VS.  PERI HO 
 *HEARING ON MOTION IN RE:  MAINTAIN EXHIBITS ISO SUMMARY JUDGMENT UNDER SEAL  
FILED BY: KAISER FOUNDATION HOSPITALS 
*TENTATIVE RULING:* 
 
The unopposed motion to maintain exhibits under seal is granted. Plaintiff may redact the 
defendant’s names and addresses contained in the exhibits in support of summary judgment. The 
court must maintain the unredacted version of the exhibits under seal even after preliminary seal of 
California Code of Civil Procedure section 1161.2 ends.  
 

 

  

    

25. 9:00 AM CASE NUMBER:  N22-2074 
CASE NAME:  PETITION OF:QUALITY LOAN SERVICE CORP. 
 HEARING IN RE:  PTN & DEC RE UNRESOLVED CLAIMS & DEPOSIT OF UNDISTRIBUTED SURPLUS  
FILED BY: QUALITY LOAN SERVICE CORP. 
*TENTATIVE RULING:* 
 
Hearing moot. The Court granted request to deposit surplus funds pursuant to Civil Code section 
2924j(c) & (d) on February 10, 2023. Notice of the order was mailed on March 8, 2023. 
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26. 9:00 AM CASE NUMBER:  MSC21-01178 
CASE NAME:  WITTRIEN VS MAZZARELLA ET AL 
 *HEARING ON MOTION IN RE:  TO EXPUNGE LIS PENDENS  
FILED BY:  
*TENTATIVE RULING:* 
 
Defendant Teresa Jo Mazzarella’s Motion to Expunge Lis Pendens is granted. Mazzarella shall prepare 

and submit an order expunging the lis pendens suitable for recordation within 10 days. 

Background 

Plaintiff Michael Wittrien filed the verified complaint in this action on June 11, 2021 alleging causes of 

action for specific performance, breach of contract, breach of the implied covenant of good faith and 

fair dealing, fraud, and conversion. Wittrien filed, and presumably recorded, a notice of pendency of 

action on June 15, 2021.  

In May or June of 2020, the parties entered into negotiations for Wittrien to purchase the Property at 

1480 Taylor Road in Bethel Island, California (the “Property”) from Defendant Teresa Jo Mazzarella. 

The Property was in significant disrepair and had been declared a nuisance by the Contra Costa 

County Department of Conservation and Development (“County”) after a fire. The negotiations 

culminated in a California Residential Purchase Agreement dated August 2, 2020, with an Addendum 

to Purchase Agreement in October 2020 (“RPA”). The RPA provided for a purchase price of $250,000, 

a down payment of $50,000, and one-year seller financing for the $200,000 balance of the purchase 

price. Plaintiff was required to obtain liability insurance and deposit into escrow a declaration naming 

Mazzarella as additional insured. Plaintiff was also required to execute a promissory note calling for 

monthly interest payments and a deed of trust in favor of Mazzarella and deposit these items into 

escrow. The RPA recites that time is of the essence. (Mazzarella Decl., ¶ 3, Exh. C.)  

Mazzarella contends that on November 12, 2020 she learned that Wittrien and laborers working for 

him had gone onto the property without her permission and made substantial alterations to a 

structure on the property. Mazzarella claims her first awareness of this activity was on November 12, 

2020 when Wittrien sent her a picture showing that the walls of the property had been demolished. 

(Id. ¶ 10.) Mazzarella later learned Wittrien’s activity at the property had bene an “ill-advised attempt 
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to clear the property of the nuisance abatement order that had been clouding title and would need to 

be released by County for escrow to close. (Id.) Mazzarella had a hard time making sense of Wittrien’s 

actions because, based on discussions she the fall of 2020 with County code enforcement, she had 

learned that she could obtain a release of the nuisance lien by pulling a remodeling permit and paying 

a small fee, provided no non-permitted construction work was done on the property prior to issuance 

of the remodeling permit. (Id., ¶ 11.) Mazzarella states that the parties had agreed to follow this path 

using remodeling plans that Mazzarella had drawn up previously and for which she had obtained 

County approvals in place, except by the Sanitation Department. (Id.) Mazzarella states that the plan 

was for the parties to work together and obtain the Sanitation Department’s approval and then 

submit the plans together with a remodeling permit application. (Id.) Mazzarella provides December 

14, 2020 correspondence from code enforcement personnel stating that Wittrien began the process 

of obtaining Sanitation Department approvals and a remodeling permit but then went 

“incommunicado.” (Id.) 

Wittrien’s assertedly “rogue” demolition and construction activity at the Property concerned 

Mazzarella for a number of reasons. (Mazzarella Decl., ¶ 12.) First, because no permits had been 

pulled for demolition work, which had the potential to scuttle the opportunity to obtain a release of 

the nuisance lien so that escrow could close. (Id.) Mazzarella was fearful of liability if someone got 

hurt at the property because she did not have liability or workers’ compensation insurance covering 

the property. Mazzarella was also concerned that demolition would alter the ability to obtain a 

remodeling permit, as Mazzarella had been told by consultants that the existence of the walls was 

integral to her ability to apply for a remodeling permit, as opposed to a new construction permit. (Id.) 

For all of these reasons, Mazzarella needed to communicate with Wittrien about his activities at the 

property. (Id., ¶ 12.) From November 13, 2020 to December 8, 2020 Mazzarella states that made a 

number of attempts to contact Wittrien, to no avail. (Id., ¶ 13.)  

On December 8, 2020, Mazzarella sent Wittrien an email expressing her distress and asking for a 

return call. (Id.) The next day, she learned that Wittrien’s $50,000 down payment had not been 

credited to escrow because he had been relying on a third party, Dolores Wollaston, to fund it, and 

the funds deposited had been “blocked,” and not credited to escrow, because Ms. Wollaston had 

failed to execute paperwork the escrow company had sent her weeks earlier. (Id., ¶ 8.) Mazzarella 

also learned that Wittrien had not deposited into escrow an additional insured declaration, or the 

required promissory note and deed of trust to secure the of the seller carryback loan. (Id., ¶ 8, Ex. E.)  

Mazzarella contends that Wittrien never disclosed Ms. Wollaston’s involvement. (Id., ¶ 9.) For these 

reasons, on December 10, 2020, Mazzarella instructed her lawyer to cancel the sale, which counsel 

via correspondence to Wittrien on the same day. Mazzarella later learned that Wittrien had filed for 

bankruptcy twice. (Id., ¶ 7.) Mazzarrella would not have entered into the RPA had she known of 

Wollasten’s involvement or Wittrien’s bankruptcy history. (Id.) 
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Wittrien claims he worked at the Property almost daily from September 2020 to December 10, 2020 

with Mazzarella’s knowledge and consent. (Wittrien Decl., ¶ 8.) The work included clearing of 

overgrowth, weeds and dead or dying trees, reframing door entries, securing the building by installing 

two new metal doors and locks, waterproofing the roof after removal of damaged rotted roofing, 

installing plywood sheeting for the upstairs and roofing underlayment for water barriers, as well as 

flooring. Over three tons of building materials and trash was removed from the property. (Id., ¶ 9.) 

During these efforts, Wittrien worked with County to abate the nuisance so the sale could proceed. 

(Id.) Wittrien claims the reasons provided for cancellation of the RPA were false and he performed as 

required: Plaintiff paid an initial deposit of $5,000 in August 2020, he provided an additional deposit 

of $54,000 in September 2020, and thereafter made substantial improvements to the property so the 

nuisance could be abated. Wittrien believes that Mazzarella’s true motivation for canceling the RPA 

was her desire to sell the improved property at a higher price. (Id. ¶¶ 13, 15.) 

Wittrien demands specific performance of the RPA. Mazzarella now seeks to expunge the lis pendens. 

Standards of Law 

A lis pendens notice may be recorded in an action which has a “real property claim,” defined by 

statute as “the cause or causes of action in a pleading which would, if meritorious, affect . . . title to, 

or the right to possession of, specific real property.” (CCP § 405.4.) Case law instructs that a lis 

pendens is a provisional remedy to be used sparingly. (Formula Inc. v. Superior Court (2008) 168 

Cal.App.4th 1455.) The practical effect of a lis pendens is to render property unmarketable, once it is 

filed, the lis pendens clouds the title and effectively prevents the property’s transfer until the 

litigation is resolved or the lis pendens is expunged. (Gale v. Superior Court (2004) 122 Cal.App.4th 

1388, 1394-1395.) 

“[T]he court shall order that the notice be expunged if the court finds that the claimant has not 

established by a preponderance of the evidence the probable validity of the real property claim. (CCP 

§ 405.32) “Real property claim” means the cause or causes of action in a pleading which would, if 

meritorious, affect title to, or the right to possession of, specific real property. (CCP 405.4). “Probable 

validity,” means that it is more likely than not that the claimant will obtain a judgment against the 

defendant on the claim. (CCP § 405.3). For this, “the claimant shall have the burden of proof...” by a 

preponderance of the evidence. (CCP § 405.30). The court makes an initial assessment of the merits 

of the claim, similar to the “likelihood of success” standard for issuing injunctive relief. (Howard S. 

Wright Construction Co. v. Superior Court (2003) 106 Cal.App.4th 314, 319-20.) 

Summary of Arguments 

Mazzarella contends that Wittrien is not entitled to specific performance because he obtained her 

assent to the terms of the RPA, in particular the carryback loan, by failing to disclose his bankruptcies 
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and that he was relying on Walloston, as a competing lender and/or undisclosed principal in the 

transaction. Mazzarella claims she was entitled to know whether Wittrien would have a competing 

obligation to repay Ms. Wallaston $50,000 loan and would not have entered into the RPA had she 

been aware of the facts. 

Mazzarella argues Wittrien is not entitled to specific performance because he cannot demonstrate 

that he was, at the time of the transaction or at the present time, ready willing and able to perform. 

She argues that Wittrien’s inability to fund the down payment himself shows that he was unable to 

perform.  

Time was of the essence. As of December 10, 2020 when Mazzarella canceled the RPA, more than 

four months had passed since escrow had opened but Wittrien had not deposited into escrow the 

$50,000 down payment, additional insured declaration or the promissory note and deed of trust 

required as a condition of a seller carryback loan. Although there were no specific deadlines in the 

RPA for performance of these terms, Mazzarella argues Wittrien failed to perform within a reasonable 

time such that she was justified in canceling the RPA, particularly since he had gone 

“incommunicado.” 

Mazzarella does not deny the extent of Wittrien’s work at the Property. However, Mazzarella argues 

Wittrien breached the RPA by preventing her own performance; that is, her ability to convey title to 

the property free and clear of County’s lien. Mazzarella argues the act of demolishing walls without 

demolition permits was a “game changer,” because it meant County might not release the nuisance 

abatement lien and it threatened the ability to remodel the property, as opposed to having to rebuild 

it to the more costly standards of a new construction project.  

In opposition, Wittrien argues that at the time of the Addendum to Contract in October 2020, he 

submitted “financial information” showing his creditworthiness and ability to fulfill the terms of the 

RPA. He contends the RPA gave Mazzarella five business days to cancel if the information was not 

satisfactory. As Mazzarella did not raise any objection within the five days, Wittrien argues she is not 

able to assert that his failure to disclose bankruptcies is material or provides a defense to specific 

enforcement.  

Wittrien argues he performed the terms of the RPA by making an initial deposit of $2,500 and 

thereafter, by making an additional deposit of $54,000. In addition to monetary investments, Wittrien 

made substantial improvements to the Property. Wittrien argues that these efforts show that he was 

at all times ready, willing and able to perform and would have completed the contract had Mazzarella 

not canceled it. Wittrien argues he is entitled to specific performance because real property is unique. 

Wittrien points out that it was only after he invested substantial effort remediating the property over 

a period of months that Mazzarella objected to his work, which shows that the justifications provided 
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as bases for cancellation of the RPA were a pretext.  

On reply, Mazzarella argues Wittrien has failed to overcome statutory defenses to specific 

performance, including that she was induced to agree to seller financing by Wittrien’s failure to 

disclose his bankruptcies and that he was incapable funding the down payment himself. Mazzarella 

argues that Wittrien’s opposition is completely devoid of evidence to establish that he was ready, 

willing and able to perform, including by funding the down payment and servicing carryback loan, all 

while potentially being required to construct the property to current code.  

Analysis and Order 

Applying the standards above, the Court finds that Wittrien has not sustained the burden of proving 

the probable validity of its real property claim to support the maintenance of the provisional remedy 

at this time. Accordingly, Mazzarella’s motion to expunge lis pendens is granted.  

A buyer may show it was ready, willing, and able to perform by proof:  that it possessed the necessary 

funds; had liquid assets; had property that could be sold; planned to borrow the required funds from 

a financially responsible lending institution; or there was a contractually bound, financially able third 

party who could have provided the funds. (See Henry v. Sharma (1984) 154 Cal.App.3d 665 at 671; 

Am-Cal Investment Co. v. Sharlyn Estates, Inc. (1967) 255 Cal.App.2d 526, 546.)  

Viewing the evidence in the light most favorable to Wittrien, and giving him every reasonable 

inference, Wittrien fails to establish his ability to perform at any time. Wittrien claims he was able to 

do so at the time Mazzarella canceled the contract because by then, he had paid the initial deposit of 

$2,500, the additional deposit of $54,000, and had made substantial improvements to the Property. 

The trouble with this argument is that the $54,000 contributed by Ms. Wallaston on Wittrien’s behalf 

was apparently “frozen” and the escrow company would not credit the funds to escrow unless Ms. 

Wollasten completed paperwork, which she failed or refused to do. 

Wittrien’s opposition does not address this issue. Wittrien offers no testimony in opposition to the 

motion as to why, as of December 9, 2020, more than four months after escrow opened, Ms. 

Wollaston failed to provide the escrow company with the information it needed to credit those funds 

to seller. There is no evidence Wittrien has financial resources or recourse to funds sufficient to 

purchase the Property within the time contemplated by the contract or during the prosecution of this 

case. No evidence is presented of as to the value of Wittrien’s neighboring property or the extent to 

which it may be encumbered. There was no evidence of cash available or of liquid assets. In short, 

there is a complete failure of proof as to Wittrien’s ability to perform the RPA if specific performance 

is granted. 

Moreover, a plaintiff may not obtain specific performance unless he performed or offered to perform 

all of the conditions precedent required of him by the terms of the contract. (See Realmuto v. 
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Gagnard (2003) 110 Cal.App.4th 193, 204.) As a condition of the RPA, Wittrien was required to obtain 

liability insurance for Mazzarella’s benefit and an additional insured declaration into escrow. The RPA 

said that time was of the essence; this is certainly true as to the requirement of obtaining insurance 

intended to protect the seller during the escrow period. In addition, Wittrien was required to deposit 

into escrow a promissory note and deed of trust, which he failed to do. Wittrien does not deny that 

he did not comply with these obligations, or argue he was excused, or argue that time was not of the 

essence. Wittrien’s opposition is silent as to these matters. Nor does he deny Mazzarella’s claim that 

she made numerous attempts to contact him between November 13 and December 8, 2020 and he 

did not respond. 

Wittrien has not demonstrated in opposition to the motion that he has claim for specific performance 

of the RPA that is “probably valid.” (CCP § 405.32.) As this is the only claim on which to base a lis 

pendens in this case, the motion to expunge is granted. In light of this conclusion, the Court need not 

address Mazzarella’s asserted defenses to specific performance under Civil Code section 3391. 

Attorney Fees 

“The court shall direct that the party prevailing on any motion ... be awarded the reasonable 

attorney’s fees and costs of making or opposing the motion unless the court finds that the other party 

acted with substantial justification or that other circumstances make the imposition of attorney's fees 

and costs unjust." (CCP 405.38; Castro v. Superior Court (2004) 116 Cal.App.4th 1010, 1023 n.13 [“The 

discretionary language in section 405.38 is similar to the discretionary standard for awarding 

discovery sanctions.”].) Wittrien acted with substantial justification. Thus, the Court would deny fees 

to Mazzarella if they were requested.   

Order 

The motion is granted. Mazzarella shall prepare and submit an order expunging the lis pendens that is 

suitable for recordation within 10 days. 

 
 

 


